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Before the

State Of Wisconsin
Board of Nursing

RECEIVED

JUL  21  2023

D#`TVsL##rvs&#R'o°#Ss&###:#RNvl°5Es

In the Matter of the Disciplinary Proceedings
Against Joseph K. Leonard, R.N., Respondent. FINAL DECISION AND ORDER

orderNo.    ORDER0008.78=

Division of Legal Services and Compliance Case No. 21 NUR 284

The State of wisconsin, Board of Nursing, having considered the above-captioned matter
and having reviewed the record and the Proposed Decision of the Administrative Law Judge,
make the following:

ORDER

.        NOW, THEREFORE, it is hereby ordered thatthe proposed Decision annexed hereto,
filed by the Administrative Law Judge, shall be and hereby is made and ordered the Final
Decision of the State of wisconsin, Board of Nursing.

The rights of a party aggrieved by this Decision to petition the department for rehearing
and the petition forjudicial .review are set forth on the attached "Notice.of Appeal Information."

Dated at Madison, Wiscons;n on the 19 September                 2023

er     DSPs chief Legal counsel,

Board of Nursing
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Before The
State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS

1n the Matter ofDjsciplinary proceedings Against                              DHA case No. SPS-23-0018
Joseph K. Leonard, R.N., Respondent                                                   DLSc case No. 2l NUR 284

PROPOSEI) DECISION AND ORDER

The |]arties to this proceeding for purposes of wis. Stat. §§ 227.47(1) and 22753 are:

Joseph K. Leonard, RN.
2930 Nassau Dr.
Brookfield, WI 53045

Wisconsin Board of Nursing
P.O. Box 8366
Madison, WI 53708-8366

Deparinent of safety and Professional Services, Division of Legal Services and
Ctompliance, by

Attorney Matthew E. Valley
Department of Safety and Professional Services
Division of Legal Services and Compliance
P.0. Box 7190
Madison, WI 53707-7190

PROCEDURAL HISTORY

On  March  29,  2023,  the  Department  of Safety  and Professional  Services  (Department),
Division of Legal Seivices and Compliance @ivision), filed and served the Notice of Hearing and
the  Complaint  on  Reapondent  Joseph  K.  Leonard,  RN„  by  both  certified  and  regular  mail,
ccousistent with  Wis.  Stat.  §  440.IIQ)  and Wis. Admin.  Code  §  SPS 2.08. Respondent failed to
file an answer within 20 days from the date of service, as required by Wis. Admin. Code § 2.09(4),

The  Administrative  Law  Judge  (ALJ)  scheduled  a telephc>ne  prehearing  conference  for
May 2, 2023. Notice of this prehearing conference was  sent to both parties. Respondent did not
appear. On May 2, 2023, the Division moved for default based  on Respondent's fanure to file an
answer to the Complaint and failure to appear at the telephone prehearing conference, pursuant to



Wjs.  Admjn.  Code  §§  SPS  2.14 and HA  1.07(3)(c).  The ALJ  g].anted the Division's motion  and
on May  I 1, 2023  issued a Notice of Default and Order against Respondent and  ordered that the
Division file a I.ecommended proposed decision and order no later than June 9, 2023.

FINDINGS 0F FACT

Facts Related to the Alleged Violations

Findings of Fact 1 -9 are taken from the Division's Complaint filed against Respondent in
this matter.

I.          Joseph K. Leonard, RN. aiespondent),  @OB: November 3,  I 970) is licensed in
the  state  of Wisconsin  as  a  registered  nurse  with  multistate  privileges  pursuant  to  the  Nurse
Licensure Compact (Compact), having Hcense number 134018-30, frst issued on January 5, 2000,
and current through February 29, 2024.

2.          Respondent's most recent address on file with the wisconsin Department of safety
and Professional Services @epartment) is 2930 Nassau Drive, Brookfield, Wisconsin 53045.

3.           At all times relevant to this proceeding, Respondent worked as a registered nurse
at a home health care agency located in Mukwonago, Wisconsin Q=acility).

4.           Between February 22, 2021, and March 31, 2021, Respondent falsely documented
multiple telchealth visits with a patient Q'atient A) as beil]g in-person home visits.

5.           The Facility did not ball patient A's health insurer for visits during this time period.

6.           Between February 20, 2020, and March 22, 2020 Respondent faisely documented
multiple telehealth visits with another patient Q'atient 8) as being ini)erson home visits.

7.           The Facility issued a refund check to patient B 's insurer for all of the visits during
tthistimeperiod.

8.           On  dates  during  these  time  periods,  Respondent  falsified  patient  documentation
including vitals, assessment findings, and patient signatures.

9.           On April 9, 2021, Respondent was terminated from his position at the Facility.

Facts Related to Default

10.        On March 29,  2023, the Division served theNotice of Heai.ing and complaint on
Respondent at his  last known  address  on file with the Dapailment by both  cert].fled  and regular
mail.

I I.         TheRespondent failed to filean Answerto the complaint.
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12.        Aftei.the expiration of the 20-daytirie period to fie an Answer, the ALJ scheduled
a telephone prehearing conference for May 2, 2023, at 10:00 a.in.  The notice ordered Respondent
to  contact  the  ALJ  no  later  than  May  I,  2023,  and  to  provide  a  telephone  numbei.  at  which
Respondent may  be reached.   The notice  also  stated  that jf Respondent  failed  to  appear  at the
scheduled conference, defaultjudgment may be entered against him.

13.        Respondent  failed  to  contact  the  ALJ  by  May  1,  2023  to  provide  a  telephone
number wliere he could be reached for the preheating conference.

14.        The   Division   provided  the   ALJ   with   a  telephone   number  for  Respondent,
whereupon the ALJ  attempted to  contact Respondent but there was no answer and no ability to
leave a voicemail. Accordingly, the ALJ sent an email to Respondent instructing him to contact
the ALJ by  11 :00  a.in.,  failing which the ALJ would  entertain the Division's motion  foi. default
judgment against Respondent.  Respondent did not contact the ALJ.

15.        Based on Respondent's failure to file an Answer to the Divisjon's complaint, his
failure to appear at the May 2, 2023 prehearing conference, and his failure to provide the ALJ with
a  telephone  number  at  which  he  could  be  reached,  the  Division  moved  for  default judgment
pursuant to Wis. Admin. Code § SPS 2.14 and Wis. Admin. Code § HA I .07(3)(c).

]6.        The ALJ  granted the Division's Motion  and  on May  ll, 2023  issued  a Notice of
Default and Order against Respondent.

17.        The ALJ ordered the Division to file, no later than June 9, 2023, a recommended

proposed decision and order to include proposed flndings of fact, conclusions of law with respect
to the violations, recommended discipline and costs.

I 8.        The Division timely filed its recommended proposed decision and order.

DISCUSSION  .

Jurisdiction Authority

The Wisconsin Board of Nursing @oard) has jurisdiction over this matter pursuant to Wjs.
Slat.  § 44] .07(] c) and (] g). The Department "may promulgate rules dedning uniform procedures
to  be  used  by the  department  .  .  .  and  all  examining  boards and  affiliated  credentjaljng  boards
attached  to the  depaithent or an  examining board,  for  .  .  .  conducting  [diseip]inary]  hearings."
Wis. Stat.  § 440.03(I). These rules are codified in Wjs. Admin. Code ch. SPS 2

The Djv;sion  of Hearings  and  Appeals  has  authority to  issue the  proposed  decision  and  order

pursuaut to Wis. Slat.  §§ 227.43(1m) and 441.51(3Xe),  and Wis. Admin. Code §  SPS 2.I OQ).

Default



Tlie Division properly served the Notice and Complaint upon the Respondent by mailing a
copy to his last known address. Wis.  Stat.  § 440.11(2).  Service by mail is complete upon mailing.
Wis. Admin. Code  §  SPS 2.08(I). Notice of the prehearing conference was also properly served
by mail. See Wis. Admin. Code § HA  1.03.

An  answer to  a  complaint  shall  be  filed within  20 days  from  the  date  of service  of the
Complaint.  Wjs.  Admf n. Code  §  2.09(4). If a respondent "fails to  answer as required  by s.  SPS
2.09  o]. fails to appear at the hearing at the time fixed thei.efor,  respondent is in default and the
disciplinary authority may make findings and enter an order on the basis ofthe complaint and other
evidence." Wis. Admin.  Code  §  SPS 2.14.

An administrative law judge (ALJ) may find a failure to appear as grounds for default if
any  of the  following  conditions  exist  for  more  than  10  minutes  after  the  scheduled  time  for
preheating conference: (I) the failure to provide a telephone number to the ALJ after it had  been
requested; (2) the failure to answer the telephone; (3) the failure to free the line for the proceeding;
and (4) the failure to be ready to proceed with the prehearing conference as scheduled . Wi s. Admin .
Code  § HA  1.07(3)(c).

Here,  Respondent  failed  to  file  an  answer  to  the  Complaint,  failed  to  appear  at  the
prehearing telephone conference on May 2, 2023, failed to provide a telephone number to the ALJ
after it had  been requested,  failed to respond to the ALJ's electronic  communication requesting
contact and wamjng that failure to respond would result in a default,  and  failed to be ready to
proceed  with the prehearing  conference  as  scheduled.  Therefore,  Respondent  is  in  default,  and
findings and an order may be entered based on the Complaint.

Violations

The Board has the authority to impose discipline against Resporident pursuant to Wjs. Stat.
§§ 44] .07 and Wis. Admin. Code ch. N 7. Following an investigation, if the Boai.d determines that
a   nurse   has   committed   "[o]ne   or  more   violations   of  this   subchapter,"   or   has   committed
"[m]jsconduct or unprofessional  conduct," it may "revoke, limit, suspend or deny a renewal of a

license of a registered nurse .... " Wis. Stat.  § 441.07(1 g)(b)]  and (d).

The  Board  may  take  disciplinary  action  against  a  licensed  nurse  for  "[f]alsifying  or
inappropriately   altering   reports,   patient   dooumentation,   agency   records,   or   other   health
documents." Wis. Admin. Code § N 7.03(5)(a). ]n the present matter the Division has established
that the Respondent  fa]se]y  documented  multiple te]ehealth  visits  with  two  separate patients  as
being in-person visits between February 20, 2020 and March 22, 2020 and February 22, 202] , and
March  3],  202].   (Complaint,  "  4  and   6).  Respondent  also  falsified  patient  documentation
including vitals, assessment findings, and patient signatures. ad. || 8). Based upon the undisputed
facts in the Complaint, the Respondent engaged in conduct that constitutes gi.ounds for disciplinary
action  under Wis.  Admin.  Code  § N 7.03(5)(a) by falsifying or  inappropriately  altering reports,

patient documentation, agency records, or other health documents.



By engaging in conduct qualifying as grounds for taking disciplinary action on his license,
along with Respondent's failure to inake any  argument to the conti.any, Respondent is  subject to
discipline pursuant to Wis. Stat. §§ 441.07(1g)a), and (d) and Wis. Admin. Code § N 7.03.

Discipline

The three purposes of discipline in a professional misconduct case are: (1) to promote the
rehabilitation of the credential holder; (2) to protect the public from other instances of
misconduct; and (3) to deter other credential holders from engaging jn similar conduct. Sfcz/e v.
.4/c7rr.ch, 71  Wis. 2d 206, 209, 237 N.W.2d 689 (1976).

•   The Division  recommends  that Respondent's  license to practice  as a registered  nui.se in

Wisconsin  and  any privilege to practice in  Wisconsin pursuant to  a multistate  license issued by
another state be suspended indefinitely. The Division asserts that a suspension  is necessary given
Respondent's  failure  to  participate  in  these  disciplinary  proceedings;  however,  the  Division
suggests that the Respondent may petition the Board at any time for a stay of suspension. Further,
the Division requests the additional authority for the Board should it choose to stay the suspension,
allowing  the Board  to  impose  conditions  or  limitations  on  Respondent's  license  that  it  deems
appropr;ate to protect the health, safety, and welfare of patients and the public, provided they are
related  to  the  misconduct  proven  in  this  matter  and  serve  the  three  purposes  of discipline  as
outlined  in 4/c7rJ.c77.

Applying.4Jc7r!.c77tothiscase,IconcurwiththeDivisionthatestablishingtheRespondent's

potential  for I-ehabilitation  is  difficult  given  that  the  Respondent  failed  to  participate  in  these
proceedings. Thus, the Board cannot determine what rehabilitative measures would be effective at
this  time.  An  order  that  suspends  the  Resporident's   license  is  necessary  to  ensure  that  the
Respondent is practicing safely, and that the Respondent cooperates with the Board.

The  seriousness  of the Respondent's conduct cannot be ignored. The Respondent falsely
documented mu ltjple telehealth visits with patients and falsified patient vjtals, assessment findings,
and  patient  signatures.  The  Division's  recommended  discipline  protects  the  public  from  othei-

potential  instances  of misconduct by ensuring that Respondent cannot practice nursing until the
Board is assured that he can do so competently and safely. "Protection of the public is the purpose
of I.equii-ing a license." SJafe ex re/.  Gree7z 1;.  CJcm*, 235 Wis. 628, 631, 294 N.W. 25 (1940). When
a license is granted to an individual, the state of wisconsin is assuring the public tliat the licensed
individual  is  competent  in  his  or  her  profession.  Sfrl.#gez  v.  Dep '/  a/jzegrtJc7Zi.o77  &  £z.ce#s].#g
I)e77/z.s/r}J ,Exa777!-77/.#gBd.,  103 Wis. 2d 28] , 287, 307 N.W.2d 664 (1981). It follows that if the state
cannot assul.e the public of the ]icensee's competence to practice the profession, then suspension
is appropriate.  Gj/bcr/ v. S/c7fe Mcc7l.ccr/ ExamJ-#J.I?g BCJ. ,  119 Wis. 2d  168,  189-90, 349 N.W.2d 68

(1984).   Until   the  Board   can   ensure   that  the  Respondent   is   capable   of  practicing   nursing
competently and safely, indefinite suspension js appropriate to protect the public.

The recommended discipline also deters other credential holders from engaging in similar
condi`ct. Licensees must be on notice that they cannot avoid disciphnary action by simply refusing
to cooperate with the Board. Licensees must cooperate so the Board can determine the appropi.iate
outcome to rehabilitate the licensee while protecting tlie health, safety, and welfare of the public.
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Suspension  of Respondent's  license to practice nursing in Wisconsin  will  serve to  deter othel.s
from committing similar violations.

The  recommended  discipline  is  not  only  consistent  with  the  purposes  in  ,4/c7rj.c%]  but
consiskatw-„hBoardprecedent.SeelntheMatterOftheDisciplinaryProceedingsAgainstI:inda
I,. Po/a#co,  jt.jv.,  Order Number 0007563  (August 25, 2021) (Board suspended the respondent's
license  indefinitely  foi. failing to  cooperate with the Board's  investigation  and  proceedings  and
required complet`ion of education in order to petition for license reinstatement); I J# /¢e A4crfJer o/
th6 Discipliniv Proceedings Against Amanda Nabbeif eldi, R.N., OrdeT"uhoer Ooons16 (A::.gn.st
12, 2021) (Board suspended the respondent's license indefinitely for failing to cooperate with the
Board's  investigation  and  proceedings);2 J77  Jfae A4czzfer o/Jfae Dz.sczPJI.77ary Proceec7z.7]gr .4gr7r.7jsf
Jva77c}J  A4.   "okycz,   Ji.IV.,   Order  Number   0008013   (June   9,   2022)   (Board   suspended   the
respondent's  license  indefinitely  for  failing  to  cooperate  with  the  Board's  investigation  and
proceedings and Board granted ability to impose conditions and/or limitations on the license upon
Stayofsuspension).3

Based upon the facts of this case, the factors set forth in AJcfrz.ch, and prior Board decisions,
the  Divisicin's  request   for  an   indefinite   suspension   of  Respondent's   license  to   practice   in
Wisconsin  as  well  as  his  right to  apply  to  renew that  license,  and  any  privilege to practice  in
Wisconsin pursuant to any multistate license,  is reasonable and warranted. Because Respondent
was found in default, and because 1:he recommended  discipline is consistent with the purposes in
4/dr;.c77, I adopt the Djvision's recommendation.

Costs

The Board is vested with discretion concerning whether to assess all or part of the costs of
this proceeding against Respondent. See Wis. Stat.  § 440.22(2). In exercising such discretion, the
Board  must look at aggravating and mitigating facts  of the case. jvoese# v.  S!cz/e Depar/#?e77/ o/
Regrf/c7/i.o#  &  £i.cc#fz.77g, j'harmc7ey Exow!.7zz.7zg Board,  2008  WI App  52,  " 30-32,  31 I  Wis.  2d.
237,  751  N.W.2d  385.  In  previous  orders,  Boards have  considered  the  following factors when
determining if a]] or part of the costs should be assessed against a respondent: (I) the number of
counts  charged,  contested and proven;  (2) the nature and  seriousness  of the misconduct;  (3) the
level  of discipline  sought  by the  prosecutor;  (4) respondent's  cooperation with  the  disciplinary

process; (5) prior discipline, if any; (6) the fact that the Department is a program revenue agency,
funded  by'  other  licensees;   and  (7)  any  other  relevant  circumstances.  See  J77  ffre  A4:czf/er  a/
Disciplin-any proceedings Against Elizabeth Buenzli-Fr_itz a-S080218? a:H]:) :(A.ug. 14, 209g).1t
is within  the  Boai.d's  discretion  as to  which  of these factors  to  consider,  whether other factors
should be considered, and how much weight to give any factors considered.

Considering the above factors, it is appropriate for Respondent to pay the full costs of the
investigation   and   prosecution   of  these   proceedings.   Respondent   defaulted   and   the   factual
allegations identified in the Division's Complaint were deemed admitted. The discipline sought is
an   indefinite   suspension  with   Respondent's   ability   to   petition   the   Board   to   teminate   the

`  1ii llie  .Mollei. ol.the Discii)Iinairy Pi.oceedings Againsl I,inda L.  Polalico.  R.N.. OrderNuntoer 00075G3.
0007516.Order NumberPI.oceedin'he  Disci2  |n ihe  Mclllg_ln a.Insl Anianda Nrabke

t Jfl/rfu rva7.cv W, Wchm. R7/. . Cnder Nurnha Ooeeo 13 .
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suspension, a substantial level ofdiscip]ine responsive to the violations in this matter. Respondent
failed to coopei.ate with this disciplinary process by failing to answer the complaint and failing to
appear for the prehearing conference. Respondent has not offered any acceptable justification for
his actions. Such conduct demonstrates disregard for the authority of the Board and disregard for
the laws applicable to nurses to practice jn Wisconsin.

Finally, the Department is a pr.ogram revenue agency whose operating costs are funded by
the revenue received  from credential holders. It would  be unfair to impose the costs of pursuing
discipline in this proceeding on those licensees who have not engaged in misconduct. Therefore,
it  is appropriate for Respondent to pay the full costs  of the investigation and prosecution  in this
matter, as detemined pursuant to Wis. Admin. Code § SPS 2.18.

CONCLUSIONS OF LAW

I.   The Wisconsin Board of Nursing hasjurisdiction over this matter pursuant to Wis. Stat.
§ 441.07.

2.    Respondent is in default by failing to answer the Complaint and not being available for
the prehearing pursuant to Wis. Admin. Code § HA 1.07C3Xc).

3.   Respondent engaged in conduct that constitutes grounds for disciplinary action unde}.
Wis.  Admin.  Code  §  N  7.03(5)(a)  by  falsifying  or  inappropriately  altering  reports,

patient docunentafron, agency records, or other health documents.

4.   As a result of the above conduct, Respondent is subject to discipline pursuant to Wis..
Stat. § 441.07(1g)(b} and (d) and Wis. Admin. Code § N 7.03.

5.    Suspension of Respondent's license to practice as a registered nurse in Wisconsin, his
right to apply to renew that license, and any privilege to practice in Wiscous].n pursuant
to any multistate license, is reasonable and appropriate.

6.   It  is   appropriate   for  Respondent  to   pay  the  fun   costs  6f  the  investigation   and
prosecution in this matter pursuant to Wis. Admin. Code § SPS 2.18.

7.    The  Division  of Hearings  and  Appeals  has  authority to  issue  the  proposed  decision
pursuant to Wis. Stat. § 227.46 and Wis. Admin. Code § SPS 2.18.

ORDER

For the reasons set forth above, IT IS ORDERED:

I.    Respondent's license to practice as a registered nurse in Wisconsin, his right to apply
to renew that license, (license no.  134018-30) and any privilege to practice in
Wisconsin undei. a multistate license issued by any Compact state ai-e SUSPENDED
fc)r an  indefinite period.

7



2.   Respondent may petition the Board for a  STAY of the suspension  by contacting the
Department  Monitor  and  providing  any  information  requested  by  the  Board  or  its
designee in relation to this matter in a timely fashion.'

3.    The Board or its designee may stay the suspension upon determination that Respondent
has cooperated fully with the Department and provided any information requested by
the Board  or Department  in  relation  to  this  matter.  The  Board  or  its  designee  may
impose conditions and/or limitations on Respondent's license to practice as a registered
nurse in the state of Wisconsin, his right to apply for renewal  of that license, and any
privilege  to  practice  jn   Wisconsin  pursuant  to   any  multistate   licen.se  granted  to
Respondent by another Compact state, that it deems appropriate to protect the health,
safety, and welfare of patients and the public. Any conditions or restrictions must relate
to the misconduct proven in this matter and must serve one of the following purposes:
pi.omctting Respondent's rehabilitation,  protecting the public  fi.om  other instances  of
misconduct, or deterring other credential holders fi.om engaging in similar conduct.

4.    Whether the Board or its designee grant Respondent's petition for a stay of suspension,
and/or imposes any conditions and limitations on Respondent's license to practice as a
registered nurse in  Wisconsin, his right to apply for renewal  of that license,  and  any

p'rivilege  to  practice  in   Wisconsin  pursuant  to   any  multistate   licens?   granted  to
Respondent by another Compact state, is within the Board's sole discretion and is not
subject to review or appeal.

5.   In the event Respondent violates any term of this Order while a stay of suspension  is
in  place,  the  Board  or  its  designee  may  remove  the  stay,  without  further  notice  of
hearing, until Respondent has complied with the terms of the Order. The Board  or its
designee may, in conjunction with any removal c)f any stay, prohibit Respondent for a
specified period of time from seeking a reinstatement of the stay under paragraph 2.

6.   Respondent shall pay all recoverable costs in this matter jn an amount to be established
pursuant to Wjs. Admin. Code  §  SPS 2.18.

Petitions,  payments  of costs  (made  payable  to  Department  of Safety  and  Professional
Services), and any other requests for information or submissions related to this Order shall
be Submitted to .the Department Monitor at:

Department Monitor
Division ctf Legal Services and Compliance

Department of Safety and Professional Services
P.O. Box 7190, Madison, WI  53707-7]90

Telephone (608) 266-2112; Fax (608) 266-2264
DSPSMonitoring@wisconsin.gov

Rcspendent may also submit this infomction online at: https//dspsmonitorinp.wi.gov..



7.    The terms of this  Order are effective on the date the Final Decision and Order in this
matter I.s signed by the Boarcl.

Dated at Madjson, Wisconsin on 7 of July, 2023.

STATE OF WISCONSIN
DIvlsroN OF HEARINGs AND AppEALs
4822 Madison Yards Way, 5th Flocir North
Madison, Wjsconsjn 53705-5400
Tel.       (608)266-2447
FAX:    (608) 264-9885
Em ai I : Kri stin.Fredri ck@wisconsin.gov

By: EEEEEEN
Kristin P. Fredrick
Administrative Law Judge
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