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Before the
State Of Wisconsin

Cosmetology Examining Board

In the Matter of the Disciplinary Procccdings
Against Kim Bui and TLC Nails & Spa LLcj
Respondents.

FINAL DECISION AND ORDER

Order No . ORDER0007907

Division of Legal Services and Compliance Case No.  18 BAC 003

The State of Wisconsin, Cosmetology Examining Board, having considered the
above-captioned matter and having reviewed the record and the Proposed Decision of the
Administrative Law Judge, make the following:

ORDER

NOW, TIHREFORE, it is hereby ordered that the Proposed Decision annexed hereto,
filed by the Administrative Law Judge, shall be and hei.eby is made and ordered the Final
Decision of the State of Wisconsin, Cosmetology Examining Boat.d.

The I.ights of a party aggi.ieved by this Decision to petition the depai.tment for rehearing
and the petition for judicial 1.eview are set folth on the attached "Notice of Appeal Infol.mation."

Dated at Madison, Wisconsiii on the LaJZ± day of rwhdr 3J)al
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Before The
State of Wisconsin

DIVISION OF HEARINGS AND APPEALS

In the Mattei` of Disciplinary Pi.oceedings
Against Kim Bui and TLC Nails & Spa LLC,
Respondents.

DHA Case No.  SPS-21 -0073
DLSC Case No.18 BAG 003

pRoposED DnclsloN AND ORI)ER

The parties to this proceeding for put.poses of wis.  Stat.  §§ 227.47(I) and 227.53 are:

Kim Bui
5308 Heatherfield Court
Sheboygan, WI 53083

TLC Nails &  Spa, LLC
4140  Hal.boi. Town Lane,  Suite 900
Manitowoc, WI 54220

Wisconsin Cosmetology Examining Boar.d
P.O. Box 8366
Madison, WI  53707-8366

Department of Safety and Professional Set.vices,
Division of Legal Sel.vices and Compliaiice, by..

Attol.Hey Alicia M. Kellnedy
Department of Safety and Pt`Ofessional Set.vices
Division of Legal  Services and Compliance
P.O. Box 7190
Madison, WI 53707-7190

PROCEDURAL HISTORY

The Notice of Hearing and the Complaint in this matter were served on the Respondents
Kin  Bui  and  TLC  Nails  &  Spa,  LLC  by  the  Department  of Safety  and  Professional  Set.vices,
Division of Legal Set.vices and  Compliance (Division), on September 23, 2021, by both Certified
and regular mail, consistent with Wis. Admin. Code §  SPS 2.08. An Answer to a Complaint must
be filed within 20 days from the date of set.vice of the Complaint. Wis. Admin. Code § SPS 2.09(4).
No Answer has been filed, even though the Respondents' Answer deadline has been exteiided two
times.
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Followilig the expiration of the second deadline to file an Answer., the Division moved for
default judgement based  on  the  Respondenis'  failure to  timely  ffle an  Answer  pursuant to  Wis.
Admin.  Code § SPS 2.14.  In light of the Respondents'  failui.e to file an answer to the Complaint,
Administrative Law Judge (ALJ) Andi.ea Brauei. found the Respondents to be in default.

On December 16, 202 I , the ALJ issued a Notice of Default and Order against Respondents
and  ordei.ed  that the  Division  file a I.ecommended  proposed  decision  and  order  by  January  19,
2022.  The Division timely filed  its submission.

FINDINGS OF FACT

Facts Related to the Alleged Violations

Findings of Fact  1-13 are taken fi.om the Djvision's Complaint filed against Respondents
in this matter`

I.  Respondent  Kim  Bui  (Birth  Year  1976)  is  licensed  by  the  State  of Wisconsin  as  a
Manicui.ist, having license number 6772-85, first issued on June 20, 2007, and expired since Api`il
1,  2017.    Ms.  Bui  is  also  licensed  by  the  State  Of Wisconsin  as  an  Aesthetician,  having  license
number  1938-86,  fil.st issued on March  10,  2008, and expii.ed since Apl.il  I,  2017.

2. Ms.  Bui's  most  recent  address  on  file  with  the  Wisconsin  Department  of Safety  and
Professional Services (Depai`tment) is 5308 Heatherfield Court, Sheboygan, Wisconsin 53083 `

3. Respondent  TLC  Nails   &   Spa,   LLC   is   licensed   by  the   State   of  Wisconsin   as   a
Manicuring Establishinent, having  license number  3590-71, first issued  on January  6, 20] 0,  and
expired since April  I , 2017.

4. TLC Nails & Spa, LLC's most I.ecent address on file with the Depaliment is 4140 Hal.bor
Town Lane,  Suite 900, Manitowoc, Wisconsin 54220.

5. Ms.  Bui  is  identified  in Department I.ecords as the I.esponsible licensee of TLC Nails  &
Spa, LLC.

6.  On Januai.y 8, 2018, the Department received a complaint against TLC Nails & Spa LLC
alleging that the facilities, especially the chair.s,  wet.e maintained  in a pool. condition.

7. On May 3, 2018, an inspection of TLC Nails & Spa LLC was conducted by a
Department investigator. During the inspection, the investigator. noted the following:

a.    Ms.  Bui was pal.ticipating in unlicensed practice of lnanicuring.

b.    Ms.  Bui admitted that TLC Nails & Spa LLC provided manicuring and aesthetics
services to the public and that she pet.formed manicuring and aesthetics sei.vices
for payment.
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c.    TLC Nails & Spa LLC had several sanitary violations, including:

i.    Pedicure basins hid debris in the bottom and basinjet assemblies had
standing watei., debris, and/or bui]dup in them;

ii.    Pedicure chair had large rips in the upholstery;

iii.    Wooden spatulas, paper waxing strips, tweezers, eyebrow brushes and
combs, cotton strips, eyebrow scissors, and clean towels were stored
outside of closed covered containers;

iv.    Single-use equipment, such as nail files and buffer blocks appeared to
have been re-used and not discarded after each use;

v.    Reusable equipment, such as cuticle nipper, cuticle remover, nail clippers
and outicle pusher, were partially submerged in Barbicide, in an unccjvered
containei=j  and

vi.    Lysol, a container of bleach,  and a container of laundry detergent were
stored at floor level outside of a closed  locked cabinet.

8.  On May 8, 2018,  a Dapartment investigator notified Ms. Bui of the observed violations
and that her licei.ises and Respctndent TLC Nails & Spa LLC's licenses were expired, Ms. But was
also notified that she could not provide manicuring or aesthetics services unless the renewed her
licenses and that services could not be provided by TLC Nails & Spa LLC unless its licenses wei.e
aisorenewed.

9. On October  15,  2018, the Department issued a  Cease and  Desist Notice to  Ms.  Bui to
immediately cease and desist from performing any manicuring services. The Depaiiment issued a
Ccease and Desist Notice to TLC Nails & Spa LLC to immediately cease and desist from providing
any manicuring and aesthctics services at the establishment.

10. The Respondents failed to 1.etum proof of compliance to the Department.

11. Pursuant to  Wis.  Stat.  §  440.08(3), Ms.  Bui retains the right to renew her Manicurist
License until  March 31, 2022.

12. Pursuant to Wig.  Stat.  § 440.08(3) Ms.  Bui retains the iigl`t to renew her Aesthetician
license until March  31, 2022.

13. Pursuant to Wis. Stat.  § 440.08(3), TIC Nails & Spa LLC I.etaius the right to renew its
MManicuringEstab]ishmentlicenseuntilMarch31,2022.

Facts Related to Default

14. The Notice of Hearing and the Complaint in this matter were served on the Respondents
by the Division, on September 23, 2021, by hath Certified and regular mail consistent with Wis.
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Admin.  Code §  SPS 2.08. An Answer to a Complaint must be filed within 20 days fi.om the date
of set.vice of the Complaint.  Wis. Admin. Code § SPS 2.09(4). No Answer has been filed,

15. At the  preheating  conference  held  on  Octobei.  28,  2021,  the  Respondents  requested
additional time to file an Answer. The ALJ extended the time foi. the Respondents to file an Answer
to   Fi.iday,   November   12,   2021,   and   scheduled   an   adjourned   prehearing   conference.   The
Respondents did not file an Aiiswer by the extended deadline.

16. An  adjourned  prehearing conference was  held  as  scheduled  on Novembei.17,  2021,
with the Respondents  and the Division's  attoi.ney.  At that time,  the Division  moved  for default

judgment  based  on  the  Respondents'   failu[.e  to  timely  file  an  Answei`.  The  ALJ  granted  the
Division's motion  in pat and found the Respondents  in default pui.suant tc> Wis.  Admin. Code  §
SPS 2.14.   Howevei., becaitse the Respondents demonsti`ated  good cause, they were permitted to
file an Answer no later than 5 :00 p.in.  on December  1, 2021.

17. The  Respondents  did  not file  an  Answei.  by  the  second  extended  deadline,  and  the
Division again moved for default judgment put.suant to Wis. Admin. Code § SPS 2.14.

18. In  light of Respondents'  failuL.e  to  file  an  Answer  to  the  Complaintl  the  ALJ  again
fctund the Respondents to be in default.

19. On  December  16,  2021,  the  ALJ  issued  a  Notice  of Default  and  Oi.der  against  the
Respondents  and  ordered that the  Division file a 1.ecommended  pi.oposed  decision  and  ordei. by
January  19, 2022.

20. The Division timely filed its recommended pi.oposed decision and order.

DISCUSSION

Juri sdictio nal Authority

The  Wisconsin  Cosmetology Examining Board  (Board)  has jurisdiction  over this matter

prrsuant to Wis. Stat.  § 454.15. The undersigned ALJ has authorfty to preside over this disciplinary
proceeding pursuant to  Wig. Admin. Code § SPS 2.10(2) and  Wis.  Slat.  § 227.46(1).

Default

The Division pi.operly served the Notice of Hearing and Complaint on the Respondents by
mailing  a  copy  to  the  addi.ass  on  file  with  the  Department.  Set.vice  by  mail  is  complete  upon
imiling.  Wis.  Admiii.  Code  §  SPS 2.08(I).  Under Wis,  Admin.  Code  §  SPS  2.14,  if a respondent
"fails to answei. as required by s. SPS 2.09 o[. fails to appeal. at the hearing at the time fixed thel.efor,

the respondent is  in default and the disciplinary authority may make findings  and enter an oi.der
on the basis of the complaint and other. evidence," See c7Jfo Wis. Admin. Code §  HA  1.07(3)(c).
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Here,  the  Respondents  violated  Wis.  Admin.  Code  §  SPS  2.09(4)  by  failing  to  file  an
Answer  to  the  Complaint within  20  days  fi.om  the  date  of sei.vice  as  ordered  in  the  notice  of

prehearing confer.Once.  The Respondents  also  failed to  file an  Answer to  the  Complaint despite
being provided  two  exteiided  deadlines.  Therefore,  tile Respondents  are  in  default,  and flndings
and an ordei. may be entei.ed on the basis of the Complaint.

Burden of Proof

The burden of proof in disciplinary proceedings before the Board is a pi.eponderance of the
evidence.  Wis,  Stat.  §  440.20(3).  However,  given  the  finding  of default  and  the  Respondents'
failure to answer the allegations in the Complaint, the facts in this pi.oceeding are undisputed and
ai.e found on the basis of the Complaint.

Violations

The  Board  has  authoi.ity  to  discipline  the  Respondents pursuant  to  Wis.  Stat.  §  454.15.
Following an investigation, if the Board determines that a that a ci.edential holder has "engaged in
conduct  in  the  pi.actice  of bar.bet.ing,  cosmetology,  aesthetics,  electi.ology,  or  manicuring  that
evidences a lack of knowledge or ability to apply professional principles or skills" or "violated this
subchapter  or  any  rule  pL.omulgated  under this  subchaptei.,"  it may  "I.evoke,  limit,  suspend,  oi.
refuse  to  issue  or  renew ,...  oi.  reprimand  the  holder  of a  license  or  pei`mit  issued  under  this
subchaptei.." Wis. Stat.  § 454.15(2)(c) and (i). The Boat.d may a[sc> impose a foi.feiture of not moi.e
than  Sl,000  for  each  sepai.ate  ctffense  in  addition  to  or  in  lieu  of other  discipline.  Wis.  Stat.  §
454.15(3).

Wisconsin Admjn.  Code  §  Cos 2.04(1) 1.equires  a pei.son be  licensed by the  Boai.d before

providing manicuring oi. aesthetic services. By hei. own admission, Ms. Bui provided these services
to  customei.s  for  payment  even  though  her  license  was  expired.  (Complaint  fl  7.b.)  Ms.  Bui

provided   these   services   in   her   establishment   TLC   Nails   &   Spa,   LLC,   even   though   the
establishment's license was expired in violation of Wis. Admin. Code § Cos 3.01(I).

During   an   inspection,   Department   investigatoi.s   found   iirimerou8   violations.   Pedicure
basins had debi.is in the bottom and basin jet assemblies had standing water, debris, and/oi. buildup
in them  in  violatictn  of Wis.  Admin.  Code  §  Cos  4.01(5).  A  pedicure  chair had  lai.ge 1.ips  in the
upholstery in violation of wis. Admin. Code § Cos 3.01 (1). Wooden spatulas, paper waxing strips,
tweezers,  eyebrow  brushes  and  combs,  cotton  strips,  eyebrow  scissors,  and  clean  towels  were
stoi`ed  outside of closed  covered container.s in violation  of wis. Admin.  Code  §§  Cos 4.01(I) and
4.02(4). Single-use equipment, such as nail files and buffer blocks appeared to have been re-used
and  not  discai.ded  aftel. each  use  in  violation  of Wis.  Admjn.  Code  §§  Cos 4.01(31.)  and  4.10(4).
Reusable equipment, such as outicle nipper, cuticle remover, nail clippers and cuticle pushei`, were

partially submei.ged in Barbicide in an uncovered container  in violation of Wis.  Admin. Code §§
Cos 4.02(I)  and 4.02(5). Lysol,  a containel. of bleach,  and a containei` of laundry detergent wel.e
stored  at floor  level  outside of a closed  locked cabinet  in  violation of Wis.  Admin.  Code  §  Cos
3.01(6).  (Complaint T| 7.c.).
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0n  May  8,  20] 8,  Respondents  were  notifled  of the  obsel.ved  violations  and  that  theil.
licenses were expired. Pui`suant to Wis. Admiii. Code § Cos 3.05(2), Respondents must notify the
Board  of theii.  correction  or  of their proposed  plan  to  correct  the  violation.  It  is  an  additional
violation  under  Wis.  Adinin.  Code  §  Cos  3.05(3)  to  fail  to  respond  to  the  notice  of violation
entirely, Respondents failed to respond to the notice sent by the Department.  (Cctmplaint " 8 and
10).

By engaging in conduct in the practice of barbering, cosmetology, aesthetics, electrology,
or manicui`ing that evidences  a lack of knowledge  or ability to  apply  professional  principles or
skills, as well as violating I.ules promulgated by the Board, Respondents ai.e subject to  discipline

pursuant to Wis.  Stat.  § 454.15(2)(b)  and (i).  Additionallyj  Respondents are subject to for.feitures
pun.suant to Wis.  Stat.  § 454.15(3).

Discipline

The Division I.ecommends that the Respondents'  credentials, and any appurtenant rights to
I.enew,  be  i.evoked.  In  addition,  the  Division  recommends  that  the  Respondents  also  each  t)e
assessed a $500 forfeiture.  I find  the Division's  recommended  discipline appropriate because of
the sevei`ity of the Respondents' misconduct. They committed numerous sanitation violations and

pl.acticed manicuring and aesthetics although their licenses had been expired for. nearly five yeal.s.
In  addition,  they  failed to  col.rect  their violations  when  requested  by the  Division  and  failed  to
adequately participate in these disciplinary proceedings.

The proposed discipline is consistent with the thi.ee pui.poses of discipliiie in a professional
misconduct case: ( 1) to promote the i`ehabilitation of the credential holder; (2) to protect the public
fl.om  other  instances  of misconduct;  and  (3)  to  detei.  other  ci.edential  holder.s  from  engaging  in
sinilar conduct. Sfc7fe v. u4JcfrI.cj7, 71  Wis. 2d 206, 209, 237 N.W.2d 689 (1976). "Protection of the

public  is the pui.pose of requiring a license," Sl/cr/e ex I.e/.  G7.ee# v.  C/c7r*,  235  Wis.  628,  631,  294
N.W. 25 (1940). By granting a license, the state assures the public that the individual is competent
•mhis; or hat profes;ston. Sti.ingez v, Dep 't Of Regulation & Licensing Dentistry Exarmiyling Bd„ 103

Wis. 2d 281, 287, 307 N.W.2d 664 (1981). It follows that if the state cannot assure the public of
the ci.edential holdei.'s competence to practice the pi.ofession, revocation is appropriate.  G!./I.e;`/ v,
S'fc7fe A4lccJi.co/ Ex¢#i7`r!z.ng BCJ.,  119  Wis.  2d  168,  189-90,  349 N,W.2d  68  (1984).

In this case, the Board has all.eady unsuccessfully attempted to rehabilitate the Respondeiits
by   sending   them   notification   of.  the   observed   violations   and   I.equesting   a   I.esponse.   The
Respondents did not respond or describe their plans for correcting the violations as is required by
Wis. Admin. Code § Cos 3.05(2).  It is difficult to determine whethei. other 1.chabilitative measures
could be effective sincc> the Respondents have not pl`ovided an Answer to the Division's Complaint
and have made Ilo arguments on their own behalf.

Revocation  is thei.efore  necessary  to  pi.otect the public from  othei. potential  instances  of
misconduct by  the  Respondents  and  to  detei.  other.  ci.edential  lioldei.s  from  engaging  in  similar
conduct.  The Division has proven that the Respondents engaged  in serious misconduct, including
unlicensed practice and nuinerous uncoi.rected sanitation violations. Revocation is an appi.opriatc
response  to Respondents'  disregai.d  for the licensing authority govei.ming their profession,  and it
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will  put  other ci.edential  holder.s  on  notice  that failing  to  coopei.ate  with  the  Board  is  a  not  an
option.  Credentia[  holdE>i.s must  be  [`equii.ed  to  coopei.ate with the Board's  investigations,  so that
the  Board   can   ascei.lain  whether  a  violation   was  committed  and   determine  the  appropi.late
outcome. Because the Respondents have completely disregarded the Boat.d's authoi.ity as well as
the laws in place to  protect the public, revocation  of their credentials is an  appropriate response.
Revocation   is   also  consistent  with  pi.ioi.  Boar.d  decisions.   See  J#  f77e  A4aj/er  a/ Di.FczZ7/i.Hc77`j;
Proceedings Against  Bichyen T. Ti'an and Steel Magnolias Body Salon & Spa. F3oand Order"ci.
LO9091410BAC  (Septembei.  ]4,  2009)  (Boai.d  revoked  Respondents'  credentials  aftei.  finding
several  sanitary violations).1

Finally,  it is appropriate to also assess a $500 forfeitui.e  against each of the Respondents.
The Boat.d  is authorized to assess a forfeitui.e of up to Sl,000 for each offense in addition to or in
lieLi  of license  revocation.  Wis.  Stat.  §  454.15(3).  The I.equested  $500 forfeiture  pet.  licensee  is
therefore less than the maximum amount the Board could assess and is I.easonable considering the
number of violations pi.oven and the Respondents' lack of pal.ticipation in these pi.oceedings.

In light of the facts of this case, the factoi-s set forth in J4/dj.i`ch, and prior Boat.d decisions,
it  is  appropi.iate  to  I.evoke  Respondents'  credentials  and  any  appulfenant  right  to  renew  their
cl.edentials to practice as a manicui.ist and aesthetician, or to opei.ate as a manicui.ing establishment
in  Wisconsin.  In  addition,  it  is  appi'opriate  Lo  also  assess  a  $500  forfeiture  against  each  of the
Respondents.

Costs

The Board is vested with disci-etion concerning whether to assess all ol` part of the costs of
tliis proceeding against Respondents. See Wis. Stat.  § 440.22(2). In exei.cising such disci.etion, the
Boar.d  must  look  at aggravating  and  mitigating  facts  of the  case. IVoesrgr7  iJ,  S/c7fe  Depcu.twe77f a/
Regulation &  Licensing,  Pharmaey Examiriirig Board,  2008 WI J+pp  S2, " 30-32, 3\ \  Wis. 2d`
237,  751  N.W.2d  385.  In previous  orders,  Boards  have  considei.ed  the  following factors  when
deterinining if all or pat of the costs should be assessed  against the Respondent:  (I) the number
of counts chat.ged, contested and proven; (2) the nature and seriousness of the misconduct; (3) the
level of discipline sought by the pi.oseoutoi.; (4) the i.espondent's cooperation with the disciplinary

process; (5) pi`ioi. discipline, if any; (6) the fact that the Department is a program revenue agency,
funded  by  othei.  licensees;  and  (7)  any  other  I.elevant  circumstances.     See  J77  Jfre  A4flfter  a/
Di.sciplinbry Pi:oceedings Against Elizabeth Buenzli-Fritz, LS0802L83CHl (ALng.14, 200il).  It .is
within the Board 's discretion as to which of these factoi.s to considei., whethei. other factors should
be considered, anc] hctw much weight to give any factoi`s considered.

It  is   appropriate  for  the  Respondents  to   pay   the  full   costs  of  the   investigation  and
prosecution of these pi.oceedings. They are in default and the factual allegations identified in this
decision  ai.e  thus  deemed  admitted.  They  also  failed  to  follow  essential  laws  govel`ning  their

pi.ofessions and failed to cooperate with the Board.  In addition, the Respondents failed to file an
Answer to  the  Complaint or otherwise pi.ovide  any  argument 1.egarding  the  allegations  bi`ought

`   lli  Ike  Mallei`  ol` Dlscli)1iilul.il  PI.oceediligs  Ailuilrsl  Bich\.en T.  Ti.an  aii(I Sleel  M(If!Iiolicis  13od\I  Si:ilon  &  SDii.  Boei(A

Ordei. No.  LO9091410BAC (Seote!`iber  14`  2009).
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against  their cl.edentials.  Finally, the Depaithent is  a progl.am revenue  agency whose  operating
costs ai.e funded by the revenue received from credential holdei.s.  It would be unfaii. to impose the
costs of pursuing discipline in this matter on those licensees who have not engaged in misconduct,

Therefore,  it is appropriate for Respondents tct pay the full costs of the  investigation  and
this proceeding, as determined pursuant to Wis. Admin. Code  §  SPS 2.18.

ORI)ER

For the reasons set forth above, IT rs ORDERED that the manicurist license of Respondent
Kim Bui ¢icense number 6772-85), and any appurtenant right to renew or reinstate said license, is
REVOKJ3D.

IT IS FURTIIER ORDERED that the aesthetician license of Respondent Kim Bui ¢icense
number  1938-86), and any appurtenant right to renew or reinstate said license, is REVOKED.

IT  IS  FURTHER ORDERED  that  the  maniouring  establishment  license  of Respondent
TLC Nails & Spa, LLC (license number 3590-71), and any appurtenant right to renew or reinstate
said license, is REVOKED.

IT IS FURTRER ORDERED that Ms. Bui pay a FORFEITURE in the amount of $500.00.

IT IS FURTIIER ORDERED that TLC Nails &  Spa,  LLC  pay  a  FORFEITURE  in the
ancunt of $500.00.

IT  IS  FURTHER  ORDERED  that Ms.  Bui  pay  one-half of all  recoverable  costs  in  this
mattei. in an amount to be estab]iched, pursuant to Wis. Admin. Code §  SPS 2.18.

IT IS FURTHER ORDERED that TLC Nails & Spa, LLC pay one-half of all recoverable
costs in this matter in an amount to be established, pursuant to Wis. Admin. Code §  SPS 2.18.

After the amount is established, payment shall be made by ceitified check or money order

payable   to   the  Wisconsin  Department  of  Safety  and   Professional   Services  and  sent  to   the
Dapalthent Monitor at:

ILepartment Monitor
Division of Legal Services and Compliance

Department of Safety and Professional Services
P.O.  Box 7190, Madison,  WI 53707-7190

Telephone (608) 266-2112; Fax (608) 266-2264
DSPSMonitoi.ing@wisconsin.gov

Respondents may also submit this information online at: httos//dsDsmonitorincr.wi.gov/
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IT IS  FURTHER ORDERED that the tei.ms  of the  Order are effective the  date the Final
Decision and Oi.der in this matter is signed by the Boat.d.

Dated at Milwaukee, Wisconsin,  on February  18, 2022.

STATE OF WISCONSIN
DIVISION 0F I-IEARINGS AND APPEALS
4822 Madison Yards Way, 5th Floc>i. North
Madison,  Wisconsin 53705
Tel.   (414) 227-4027
Email :  Andrea.Bi.auer@wisconsin.gov

By. ftgr -------
Administi.ative Law Judge


