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Before the
State Of Wisconsin
Auctioneer Board

In the Matter of the Disciplinary Proceedings
Against Nicholas W. Cain, Respondent.

FINAL DECISION AND ORDER

orderun

Divisioli of Legal Sel.vices and Compliaiice Case No.18 AUC 006

The State of wisconsin, Auctioneel. Boal.d, liaviiig coiisidei`ed the above-captioned matter.
and having i'eviewed the recoi.d aiid the Proposed Decision of the Administrative Law Judge,
make the following:

ORDER

NOW, TI-H3REFORE, it is her.et]y ordei.ed that the Proposed Decision annexed hereto,
filed by the Adiiiinistrative Law Jiidge, shall be and hereby is made and oi.dei.ed the Fiml
Decision of the State of wisconsin, Aiictioneei. Boat.d.

The rights of a party aggrieved by this Decision to petition the depai.tment for 1.eheai`ing
arid the petition for judicial review are set forth on the attached `Notice of Appeal Iirfoi.matioji."

Dated at Madison, Wisconsin on the January                      2 022

Member
Auct ioiieer Boar.d



-'S.,

Before Tlie
State of Wiscolisiii

I)IVISION OF HEARINGS AND APPEALS

In the Mattel` of Discjplillary Proceedings
Against Nicholas W. Cain, Respoi]deiit

DI-]A Case No.  SPS-21 -0074
DLSC Case No.  18 AUC 006

PROPOSEI) I)ECISI0N ANI) ORDER

The pal.ties to this proceeding for. p`ii.poses of wis.  Stat.  §§  227.44, 227.47(1)  and 227.53

Nicholas W` Cain
1006 Day Lily Ct.
Plymouth, WI 53073-5010

Wiscoiisin Auctioneei. Boat.d
P.O.  Box 8366
Madisoii,  WI 53707-8366

Department of Safety and Professioiial Sei.vices,
Division of Legal Services and Compliance, by:

Attorney Alicia M. Keniiedy
Department of Safety and Professioml Services
Division cif Legal Services and Compliance
P.O. Box 7190
Madison,  WI 53707-7190

PROCEDURAL HISTORY

On Septembei. 23, 2021, the Department of Safety and Pi.ofessional Sei`vices

(Depai`lment), Division of Legal Sei`vices and Compliance (Division), served the Notice of
Hearing and the Complailit in this matter on Nicholas W.  Cain (Rcspoiideiit) by cel`tified and
regi]1ai. mail, coiisistent with Wis. Admiii.  Code  § SPS  2.08. The Respondeiit failed to file an
answei. to the Complaint as 1.equired. Wis. Admiii.  Code §  SPS 2.09(4).
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Following the expil.atioll of the 20-day pel.iod to file an answei., Adininjsti.alive Law
Jiidge (ALJ) Angola Chaput Foy schediiled a telephone prehearing confei'ence for November.I,
2021, at  11 :00 a.lil. The Respondent did not appeal..

On November  1, 2021, the Division moved for default based on the Respondcnt's failui.e
to ffle an answer. to tlre Complaint and failure to appeal. at the pi.eheai.ing coiifereiice, pursuant to
Wis. Admin. Code §  SPS 2.14 and Wis. Admin.  Code § HA  l.07(3)(c).

On Noveinbei. 2, 2021, the ALJ issued a Notice of Default and Order agaiiist the
Respondent and ordered that the Divisioii file a I.ecommended proposed decision and ordei` by
December 2, 2021.

FINDINGS 0F FACT

Facts Related to tile AlleE!ed Violations

Findings of Fact  I -22 arie takeii from the Division's Complaint filed against the
Respondent jn this matter,

I.  Respondeiit Nicholas W.  Cain (Birth Year 1983) is licensed by the State of Wisconsin
as an auetioneer, having license nuinbei. 2143-52, first issued on November 22, 2002 and ciiiTent
tthrough December 14, 2022.

2. Respondent's most recent address on file with the Wisconsin Department of Safety and
Professioiral Services (Department) is in Plymoutli, Wisconsin 53073-5010.

3. On May 29, 2018, the Department received a coixplaint alleging that Respondent had
entered into a contract to auetion items for E.R. but allegedly never auetioned the items.  The
Division of Legal Services and Compliance (DLSC) subsequently opened Case Number  18 AUC
006 for investieation.

4. On April 26, 2017, Respondent entered into a contract with E.R. to sell goods at
auction.

5. On August 24, 2018, the Depertment mailed a lettei` to Respondent at his address of
record to request a response to the cc)lnplajnt and copies of Respondent's continuing education

(CE) certificates of completion for the 2014-2016 biennium. The Department did not receive a
lxplrse.

6.  On October  13, 2018, Respc)ndent sold E.R.'s  goods at auction.

7.  On Novembei. 30, 2018, Respondent einailed the Department a response tci the
complaint,  and one CE certificate for 6 hours of completed CE.
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8.  On December 4, 2018, Respondellt elnailed the Depai.tment a  low-quality pictlil.e of a
CF, cel`tificate, that the Depai.tment was llnab]e to i'ead.

9.  On Decembei. 5, 2018, the Depai.tment emailed Respoirdent at his email  addi.es§ of
i'ecord to request tliat Respondent resend the CE col.tiflcate in a moi.c i.eadable foi.mat.

10. On Decembei. 7, 2018, Respondent spoke with the Depai.tmeiit regarding this case.
The Depai.tment did not i.eceive the papei.woi.k requested in tlie December 5, 2018 email.

I I. On December 27, 2018, Respc)ndent sent paperwork regal.ding the inventory of wlrat
was sold at auction but did not provide the CE certificates I.equested on December. 5, 2018.

12. On October  10, 2019, the Department emailed Respondent at his email addi.ess of
record to again reqiiest the CF, col.tificates in a moi.e I.eadable foi.mat, a readable copy Of the
contract, and a copy of the check sent to E.R.

13.  On October  16, 2019, Respondent ackllowledged the i'equest biit did not supply the

pape,.wol.k`

14, On Novembc}l.12, 2019, the Depai.tment emailed Respondent to reiterate the I.equest
made  in the  October  10, 2019 email.

I 5.  On Novembei` 27, 2019, the Depar[meiit sent a letter to Respondent at his addi.ess of
I.ecol.d to I.eitei.ate the 1.equest made on October  10, 2019.

16.  On Novelnber 27, 2019, Respondent acknowledged the I.equest but did not supply the
I.eqLlested  matel.ia ls.

17. On December 16, 2019, the Department emailed Respondent at his email addi.ess of
i`ecol`d to reiterate the I.equest made on October  10, 2019.

18. On Jaiiuary 8, 2020, the Department elnailed Respondent at his email address of
I.ecord to reiterate the request made on October 10, 2019.

19.  On January 21, 2020, Respoiident acknowledged the I.equest but did not supply the
matel.ials.

20.  On Febl.llary 10, 2020, the Department emailed Respoiideiit at l]is einail address of
recol.d to again 1.equest a I.eadable copy of Respolldent'§ CE cei.tificates and the contract for the
ailction at issue.

21.  On Febi.iiai.y  18, 2020, Respondc>nt acknowledged the I.eqiiest bt`t did not supply the
materials.
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22. A i`eview of the ai]ction conti.act between Respondent and E.R, I.eveals that the
contract failed to specify oi` inclL7de the following items:

a.             A state registL.ation numbei..
b.            A statement iiidicatjng whether the i`egisti`aiit is aiithoi.ized to pui.chase at

the auction.
c.            A stateinent 1.egai.ding a  buyei.'s fee.
d.            A statement by the sellci. that he  oi. she has title ai]d right to sell all

pi.operty to be sold at aLictioll free of encuinbl.ances and liens.

Facts Related to Default

23. On Septeinbei. 23, 2021, the Division set.ved tlie Notice of Hearing and the Complaint
on the Respondent by both cei.tified and regiilar mail, consistent with Wis. Admiii. Code § SPS
2.08.

24. The Respondent failed to file an answer. to the Complaint.

25. Following expiration of the 20-day pei.iod to file an answer, the ALJ scheduled a
telephone pi.ehearing confei`ence fol` November  1, 2021.  On October 13, 2021, tlie ALJ mailed
notice of the pi.ehearing confei.once to both patties by email and I.egular mail, iising the
Respondent's address on filc with the Depai`unent, with instructioiis that the Respondent coiitact
the ALJ with a telephone n`imbei. at which he could be i'eached foi` the confei.Once no later than
October 29, 2021. The notice also stated that if the Respondent failed to appear at the scheduled
confel`ence, defaultjudgmeiit may bc entered against liiin.

26. The Respondeiit did not contact the ALJ aiid did not provide a teleplionc numbei..

27.  On Novembei.1, 2021, the Respondent failed to appeai` at the pi.eheai'ing coiifei.ence.
The ALJ attempted to I.each the Respoiident at two te]eplrone iiumbers that the Respoiideiit had
on file with the Division. The ALJ called tlie Respondent at both n`Imbers at approximately
10:03  a.in.  and left a message,  and called both iiumbers again at appi.oximately  10: 18 a.in. The
ALJ also emailed the Respondent at the email address that the Respoiideiit had on file with the
Division at  11 :07 a.in.

28.  On November 1, 2021, the Divisioll lnoved for. default based on the Respondcnt's
failui.e to file an answei. to the  Complaiiit 8nc! failui`c) to appear at the pi`ehearing confei`eiice,

pui.suant to Wis.  Admin. Code §  SPS 2.14 and Wis. Admin.  Code  § HA  1.07(3).

29.  On November 2, 2021, the ALJ issued a Notice of Default aiid Order against the
Respondeiit and ordei.ed that the Division file a I.ecommended pi.oposed decision and ordei. by
December 2, 2021, On Novembei. 2, 2021, tile ALJ emailed and mailed the notice and oi.der to
the Respondent at his addi.ess on file with the Depai.tment.

30.  On Novembei. 2 and 3, 2021, the Respondent emailed the ALJ, copying the Division,
and said the elmil was in his span folder and he wanted to know who to contact.  The ALJ
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i'esponded on Novembei. 4, 2021,  by email, explaining the statiis of the case and asked, "are you
asking fol. an opportiinity to show good caiise to be relieved fi.om the effect of the finding of
default?"   The Res])ondent did  not i`espoiid  or pi.ovide any fill.1[ier comm\`nication.

31.  The Division timely filed its  i`ecommended pi`oposed  decision  and oi.dell.

DISCUSSION AND CONCLUSIONS OF LAW

Jurisd ictiona I Autho ritv

The Wisconsin Auctioneer Board 03oard) has jurisdiction over this matter pursu8nt to
Wis.  Slat.  § 480.24(I). The Department of Safety and Professional Services "may promulgate
rules defining uniforin procediii+es to be used by the department .  .  . and all examining boards and
affiliated credentialing boards attached to the department or an examining boat.d, for .  .  .
cconducting  [disciplinary] heal.ings." Wis.  Stat.  § 440.03(1). These rules are codified in  Chapter
SPS 2 of the Wisconsin Administrative Code.

Tile  Division of Hearings and  Appeals  has  authority  to  issiie this  proposed decision  and
older pursuant to Wis. Star,  § 227.43(lm) and Wis. Admin. Code § SPS 2.10(2).

Default

The Division properly set.ved the Notice Of Hearing and the Complaint on the Respondent
by mailing a copy  to the 8ddi.ass  on file with the Depai'tment.  Service by mail  is complete upon
mailing.  Wjs. Admiii.  Code § SPS 2.08(1).

The Division of Hearings and Appeals pi.opei.ly served the Responclent with its notices

put.suant to Wis. Admiii.  Code  §  HA  1.03  (The division may sei.ve decisions, order.s, notices,  aiid
other documents by fu.st class mail.).

An  answer  to  a  complaii}t  shall  be  filed within  20  days  from  the  date  of sei'vice of the
complaiiit. Wis. Adiniii. Code § 2.09(4). If a i.espondent "fails to answer as I.equii.ed by s. SPS 2.09
or fails  to  appeal.  at the  lieal`ing  at the  time  fixed  tliei.efoi.,  the  respoiident  is  in  defa`ilt and  the
disciplinai'y authority may make findiiigs and eiitei` an order. on the basis of the complaint and other
evideiroe." Wis. Admin.  Code  §  SPS 2.14.

Foi. a telephone pl`eheai.ing confei.once, the administi`ative Law jiidgc may find a failuL.e to

appeal. gi.ouiids foi. defaiilt if any of the following coiiditions exist foi. more than ten miiiutes
after the scheduled time foi. pi.ehearing coiiference: (1) the failui.e to provide a telephone iiumbei.
to the ALJ after it had  been I.equcsted;  (2) the fail`ii.e to answer the telephone; (3) tile failui`e to
fi.ee the line foi. the pi.oceeding; and (4) the failu[.e to be ready to pi.oceed with the pl.ehearing
conference as schediiled.  Wis. Admin. Code § IIA 1.07(3)(a).

Hei.e,  the  Respondent  failed  to  file  an  answer  to  the  Complaint,  failed  to  appear  at  tile

pi.ehearing telephone conference on November  1, 2021, failed to provide a telephone number to
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the ALJ aftei. jt liad beeii I.equestcd, failed to aiiswei` the telephone when the ALJ called, and failed
to be I.eady to pi`occed with the pi.eheariiig confei.ence as `schediiled.  The].efoi.e,  the Respondent is
in defaillt, and findings and an oi.der may be entei.ed based on the Complaint,

violatioiis

The Boat.d has the authoi`ity to impose discipline against the Respondent piirsiiaiit to Wis.
Stat.  § 480.24. Following an investigation, if the Board  detei.mines that a that a ci.edential  holdei.
has "engaged in conduct while pi.acticing as an auctioileer o[. as an aiiclion company wliich
evideiices a lack of knowledge or ability to apply pi.ofessional principles oi. skill," oi. "violated
this cliapter or any rule pi.omulgated iindci. this cliaptei'" it iiiay "I.eprimand a registi.ant oi` deny,
limit, silspend, or I.evoke a ce[.tificate .... " Wig.  Stat.  §  480.24(2)(b) and 0), respectively. The
Board inay also  impose a for.feiture of not inol.e than $1,000 for cach sepai.ate offense on a
ci.edential holder. who violates Wis.  Stat,  § ch. 480 ol' any rule pi.omiilgated by the Boai`d.  Wis.
Stat.  § 480.26(2).

Cond`ict that is grounds for the Division to take disciplinary action incliides, but is not
limi(ed  to:

a.    Failiiig to include the specifications and tei`ms reqiiii.ed in a wi.itten contract with
sellers  of goods.  Wis. Admin.  Code §  SPS  124.02.

b.    Failing to  complete tlie requii.ed educatioiral pi.ograms for licensiire. Wis. Admin.
Code §  SPS  128.02(I).

c.    Failing to respond to a i`eq`iest foi. information to  the Board  oi. Departmeiit withiii 30
days.  Wis.  Stat,  § 440.20(5)(a).

The Respondent's violated Wis. Admin. Code § SPS  124.02 by failing to iiic]iide the
1.equii.ed specifications and tei.ms in his auction  colitL.act with E.R.

No auclioncel. lnay conduct an auction llnless the auctiol`cei` or tl]e auctioll
compaiiy that is managing the ai.lotion has entered iiito a pi.ioi. wiitten contract
with each owner or consignoi. of goods or real  estate tliat may be sold at the
auction, The conti.act shall specify the tel`ii]s and conditions upon which tlre
auctioneer or auction company accepts the goods or i`ea] estate for sale ai`d miist
contain:

(1 )  The i.egistralit's nanie, ti`ade or biisiness name, state registration iiumbel`,
bi]siness addi.ess and b`i§iiiess telephone iiumber.

(3)  A general desci`iption of the pi.opeity to be sold at auctioii, any restrictions
relating to conductiiig the auction atid a statement indicatiiig whethei. tlie
registi.ant is authorized to pul'chuse at the aiiction.

(5)  A statemeiil of whether a buyei''s fee o]. siircliai.ge will be assessed aiid, if so,
the percentage oi` other amount to be chai.gcd to the successful bidder.
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(6)  The  date,  dates, or tinie period dui.ing which the items will  be sold at a`}ction.

(7)  A statement by the seller that he or she has title and right to sell all pi.opei.ty
to be sold at auction fi.ee of eiicunlbrances and lions;  or, jfsome or all of the
pi.opeity to be sold is subject to enciimb].ai`ces oi. liens, a specific jtemization
of such propel.ty.

Wis.  Admii`.  Code  §  SPS  124.02(i), (3), and (5-7). Tlie Respoiident's contract with E.R.  failed
to state a state I.egisti.ation minibei`, a statemei`t indicating whetlier the registi.alit is aiithorized to

prl.chase at the auction, a statement regaL`ding the buyer.'s fee, and a statemeiit by tlie seller tliat
the seller lias the title and the right to sell all pi`opei'ty at auction fi.ee of encumbraiices and liens.

The Respondent violated Wis. Admin. Code § SPS  128.02(I ) by failiiig to complete and
report the i.eq`tii`ed educatioiial pi.ogi`ams for licensui.e.  "[E]very I.egi§tei.ed auctioneei. applying to
reiiew a I.egisti`ation shall complete at least  12 houi`s in  an educatioiial progL.am." Wis. Admin.
Code  §  SPS  128.02(I). Altematively, a I.egistei.ed aiictioneei` may take and pass an education
examination condiicted by the Department.  Wis. Admin.  Code § SPS  128.06(1).   Even aftei.
mi]ltiple i.equests, tlie Respondent did not provide pl.oof of tal(ing the examination or completion
of the I.equisite number of ci.edits. He only pi.ovided proof of completion for six ci.edit hoLirs.

Finally, the Respondent violated Wis.  Stat.  § 440.20(5)(a) by failii]g to 1.espond to
i.equests foi. infoi.mation from the Board or Department witliin 30 days. On August 24, 2018, the
Department requested a response to the initial allegations fi.om the Respoiideiit.  The Respoiident
did not I.espond until Noveinbci. 30, 2018.  On Decembei. 5, 2018, and  December  16, 2019, the
Deparimeiit requested additional infoi.mation fi.om the Respondent. The Respondent did irot

pi`ovide the requested information. Additioirally, the Respondent failed appear and paiticipate in
these proceedings.

By engaging in conduct qualifying as gi.ounds foi. taking disciplinai.y action on Ills
liceii§e, along with his failui.e to participate in these pi.oceedings and make any ai.gument to the
conti`ary, the Respondeiit is subject to discipline pui`suant to Wis. Stat, § 480.24(2)(b) and 0) and
Wis,  Stat.  § 440.20(5)(a). Additionally, the Respondent is subject to a foi.feitui.e pursuant to  Wis.
Stat.  § 480.26(2),

Disci_Dline

The Division recommeirds that the Respondenl's ci.edential be suspended until he
completes tile educational requil`ements, provides a wi.itten statement to the Board, and pays the
costs and forfeiture in the amouiit of sl ,000. Because the Respondent has been found in default
for his failui.c to participate in any pal.t of these proceedings, and because the I.ecommeiided
discipline is consistellt with the purposes ai`ticl.Ilated  jn j4/c7/.J.c/7 alld case law, I  adopt the
Division's I.econiniendatioii.

The {hi.ee pui.poses of discipline in a pi.ofessional misconduct case ai.e: (1) to promote the
rehabilitation of the credential holdei`; (2) to pi.otect the public fi`om othei. instaiices of
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misconduct; and  (3) to deter other ci.edential ho[dei`s fi`om engaging  in simi]ai. condilct.  S/"/e ij.
A/c7r/.c/7,  71  Wis.  2d 206, 209, 237 N.W.2d 689 (1976).

The 1.ecommended discipline  is consistent with the pui'poscs ai.tjculated  in j4/d;`r.ch
Althot]gh pi.omotiiig I.ehabilitation js oiie of the pLii.poses of discipline, I.ehabilitation is uiil(mown
jn this case. The Rcspondent failed to respond to multiple I.equests for infoi.niation from the
Division, failed to pi'ovide an answer following the Notice of IIearing and Complaint, aiid failed
to appear for the pi`ehearing confereiice. Therefoi.e, the Eoai.d cannot detemiine whether any
rehabiljta[ive measi)I.es would be effective,  biit the pi`oposed discipline may encouL'age
I.ehabilitation,

Suspendiiig the Respondent's credential indefinitely protects the public fi.om other

potential instal]ces of misconduct. "Pl-otection of the public is the piirpose of requiring a license."
I/o/a ex J-e/.  G/`eej71;.  C/c7/*,  235  Wis. 628, 63 I , 294 N.W. 25 (1940). When a  license  is gi'anted
to an individual,  Wi§con§in is ass`iring the public that the licensed individiial  is competeiit in his
or her profess.lou. SIJ.ingez v.  Dei)'t Of RegLIlalion & Licensing Dei2risti.y Exainining Bd.,  103
Wis. 2d 281, 287,  307 N.W.2d 664 (1981). It follows that if tile state cannot assui.e the public ctf
the ci.edential holder.'s competence to practice the profession, then suspension  is appi.opriate.
GI./6e/./ v.  S/c}Je A4edr.ca/ Erc7I)t7.7?7.7?g Bd.,119  Wis.  2d  168,189190,  349 N.W.2d  68  (1984).  In this

case, the Respondent failed to meet the legal requirements govei.ming his pi.actice. Tlie law is not
ambiguous on the legal I.equirements of written coiitacts for aiictioii.  Wisconsin Admiii. Code §
SPS  124.02 lists seven elements that must be in the conti.act. The Respondent failed to include
five of these seven i`equii.ed elements in liis auction contl.act with E.R. These omissions call into

question the Respondent' s competency to perfoi.in his duties as an auctioneer. Tlie Respondent
also failed to coiixplete the reqiiil.ed contiiiuing education foi. maintenance of his credential.
Boat.ds 1'equire such education to ensul.e that credeiitial holdci.s maintain competency in their

pl.ofession.

Suspension and the forfeiti`i.e are also necessa[.y to detei. otlier credential holdei`s fi.om
ei]gaging in similar coiidiict. Failiire to meet the ininiimim standai`ds expected  in the
auctioneei`iiig professicm and  failing to cooperate with the Boai`d that iss`ied  one's cl`edential  ai`e
serious instances of misconduct and cannot be tolerated. Suspension of the Respondent' s
credeiitial will serve to deter othei.s fi.om committilig similar violatioiis, as the conseqiiences are
sevei`e. Suspeiision is an appi.opi`iate response to the Respondent's disi.egard for the licensing
allthol.ity govei'ning his profession.  Other credential liolders must be put on notice that failing to
cooperate with the Boai`d is a not an option.  Credential holdei.s must cooperate so that the Board
can ascel`tain whether a violation was committed and detei.mine the appropi.late outcome to
rehabilitate the ci.edential lioldei. while protecting the public. The Respondent has disi.egarded the
Board's a`]thority as well as tile laws in place to pi.otect the public. Thei.efoi'e, the suspension of
the Respondellt's ci.edential to practice as all auctioneei. in Wisconsiii is an appropriate response.

The proposed discipliiie is consistent with p[.ioi` Board decisions, See Jj7 /fre A4l¢//e/. a/
Disciplinai.y Proceedings Against William H.  Betthausei., Board Order No. LS0605151 A.uC

(October. 24, 2006) (Boai`d  suspended alid liniited I.espondent' s ci.edential after respondent failed
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to I.espoiid to the Depai`[mciit, and failed to list a geiieral description  of pi.opei.ty jn a conti.act);I
See also In i.e lhe Mal{ei. Of lhe Disciplinaly Pi.oceedings Against S[even J. Pelel.son, Boerrd
Ordei. No.  LS0807223AUC (Jiily 22, 2008)  a3oai.d I.epriinanded and assessed a foi.feitui.e against
I.espoirdent foi' practicing witliout being ci.edeiitialed and failiiig to include ceiiain i'eqtiii.ed tei.ms
in the auction contract),2

Considering the facts of this case, the factoi.s set foith  in .4/c7j./.c/7, and pi`ior Board
decisioiis,  the discipline I.ecoinmcnded  by tl`e Depai.tinent is I.easoirable and warranted.

Costs

The Boai.d  is vested with discretioii concei`ning whether to assess all  or I)at.t of the costs
of this pi.occeding against the Respondent. See Wis.  Stat.  § 440.22(2). In exei.cising s`ich
discretion, the Boai.d must look at agg[.avating and mitigating facts of the case; it may not assess
costs against a licelisee based solely on a "I.igid nile ol. invocation of all omiiipresent policy,"
such as pi.eventing those costs fl.om being passed on to others. IVoese77 iJ.  S/c7/€ Dapo7./7/7e#/ o/
Regtlla[ion & I,icensing, Phariiiacy Exainining Board, 2008 WI A.pp 52, I(Th 30-32, 3lL Wis. 2d.
237,  751  N.W.2d 385.  In pi.evio`is oi.ders, Boal.ds have considered the following factoi.s when
determining if all or pal.t of the costs should be assessed against a I.espondent:  (I) the nilmbei. of
counts charged, contested and proven; (2) the nature and serictiisness of the misconduct; (3) the
level of discipline sought by the pi.oseoutor; (4) the respondent's coopei.ation with the
disciplinai`y process; (5) pi.ior discipline,  if any; (6) the fact that the Depai.tment is a progi`am
I.eveiiue agency,  funded by Ofhei. licei]sees; and (7) any otl`ei. i'elevaiit circumstances. See J# ffre
Mattei. Of Discipliilary Pi.oceedings Againsl Elizabeth Buenzli-Fritz. LsO802,1&3C:" (AL+ig.14 ,
2008). It js witliin tile Boat.d's discretion as to which of these factor.s to consider, whether other
factor.s should be considei`ed, and how inuch weight to give any factors considei.ed.

Considei.ing the above factoi.s, it is appiapi.iate for the Respondent to pay the fiill costs of
the investigation and these proceediilgs. The Respondent defaulted and the factual allegations
identified in this decisioii were deemed admitted. The Respondent failed to follow essential laws

governing his pi.ofession aiid failed to cc)operate with the Board. Finally, the Respondent failed
to appear at the preheariiig confei`ence,  and failed to file an answer to the Complaiiit oi. otherwise

pi.ovide any argiiment I.egai.ding the allegations. Such conduct demonsti.ates disregard foi. the
authority oftlie boai`d and disi.egard for. the i'equii.ements of his pi.ofessioii.

The Depai.tment is a pi.ogi'am I.eveiiue ageiicy whose operating costs are f`inded by the
revenue received fi.om ci.edential holders. It would be iinfaii. to impose the costs of put.suing
discipliiie in this mal,tel. on those licensees who have not eiigaged in miscoiiduct. Thel.efore, it is
appi.opi`iate foi. the Respondent to pay the full costs of the investigation and this pl`oceeding, as
detei.mined put.suant to Wis. Admin.  Code  §  SPS 2.18.

::7;Lho,AA.Afr####„##co#fl-4##;Jptfa##g,er#T¥ircrfuorfuN°inL,¥#:;5±±::+#±±::±
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ORDER

For the I.easons set forth above, IT IS ORDERED that the ci.edential of the Respondent

(license number 2143-52) is SUSPENDED indefinitely.

IT IS FURTHER ORDERED that the Respondent may petitioll for I.eilistatemenl of his
license  ui`der the following conditions:

a,    Pi`ior to submitting a petition foi. reinstatemeiit, the Respoiident shallj at his owii
expense,  successfully complete six (6) ho`Trs of ediicatioii on tile topic of auction
coiiti.acts and thi`ee (3) houi.s of education on the topic of auctioneer ethical and

professional conduct offered by a pi.ovider pre-appi.oved by the Boat.d or its
desigiiee,  incl`iding taking and passing ally exam offer.ed for the co`irses.

(I ) The Re§poiident shall subinit proof of successful completion of the
education in tire foi.in of vci`jfication from the institiitioii pi.oviding the
ediication to the Depai.tmeiit Monitor at the address stated below. None
of the ediication coinpleted put.suaiit lo this I.equii.ement may be `ised to
satisfy any continuing education i.equii.ements that have been ol. inay be
instituted by the Boai.d or Depai.tment and may not bc `ised in futui.e
attempts to iipgi.ade a credential in Wisconsin.

b.    At the liine of the petition, the Respondent inust pi`ovide the Boar.d a wi.itten
statement exp]aiiiiiig his failure to coopei.ate with the Boat.d, the omissions
committed in the auction conti.act, and his failui.e to complete his contiiiuing
education reqLiiremeiits,

c.    At the time of tlie petitioli, the Respondent mi`st provide the Boai.d with pi.oof of
completion of contilluiiig education ci.edit for the biellnillm pi.eceding his 2020
license i.enewal.

d.    The Boat.d, or its designee, may impose additional limitations upon the
Respolldent's license based oil the wl.itten statenlent pl.ovided by the Respondent
and his explanation foi. his failiire to coopei.ate with the Boai.d, omissioiis
committed in tLie auction coi`tract, and his failuL.e to complete his continiiing
education i.equirements. The Boar.d may also ordei. additional education if the
Respondent is uiiable to pi.ovide pi.oof that he satisfactorily completed his
continuing education  i.eqiiiL.ements for the bieniiiiim pi`ecediiig lris 2020 I.enewal.

e.    Request foi` appi'oval of coiirses, proof of successful coi`rse completion, petitions,
and any othei. infoi.nation required by this Oi.dei. shall be submitted to the
Depal.tlnent Monitor. at the address below.

IT IS FURTHER ORDERED that, pi.ior to petitioning the Boar.d for reinstateinent, the
Respondent pay a FORFEITURE in the amount of sl,000.
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IT IS FURTHER ORDERED that the Respondent pay all itecoverable costs in this matter
in an amount to be established, piusuant to Wis. Admin.  Code § SPS 2.18.  After the amount is
established, payment shall be made by eel.tified check or money oi.der payable to the Wisconsin
Department of Safety and Professional Services and sent to the Department Monitor at:

Depawhent Monitoi`
Division of Legal Services and Compliance

Dapaitwenl of Safety and Professional Services
P.O. Box 7190, Madison,  WI  53707-7190

Telephone (608) 266-2112; Fax (608) 266-2264
DSPSMonitoriiig@wisconsin.gov

Tlre Respondent may also submit this information online via DSPS'  Monitoring Case
Management System at: httus//dsDsmonitoring.wi.a:ov/

IT IS FURTHER ORDERED that the terms of the Older ae effective the date the Final
Decision and Order in this matter is signed by the Board,

Dated at Madison, Wisconsin, on December 15, 2021.

STATE OF VIScONSIN
DIVISION OF HEARINGS AND APPEALS
4822 Madison Yards Way, 5th Floor North
Madison, Wisconsin 53705
Tel. (414) 2274025
Email : Angola.ChaputFoy@wjscousin.gov

AdministL.ative Law Judge


