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STATE OF WISCONSIN
BEFORE THE BOARD OF NURSING

IN THE MATTER OF THE
DISCIPLINARY PROCEEDINGS AGAINST

ERNEST W. COLBURN.,
RESPONDENT.

FINAL DECISION AND ORDER

oRuERVOUOv7 12
DIIA Case No.  SPS-21-0052
DLSC Case No.  19 NUR 525

BACKGROUND

On  September  30,  2021,  Administrative  Law Judge  Sally  Pederson,  State  of Wisconsin,

Division  of Hearings  and  Appeals,  issued  a  Proposed  Decision  and  Order  (PDO)  in  the  above

referenced matter. The PDO was mailed to all parties. The parties did not file any objections to the

PDO. On November 11, 2021, the Board of Nursing (Board) delegated consideration of the merits

of the PDO to the Department of Safety and Professional  Services'  Chief Legal Counsel Aloysius

Rohmeyer.  Pursuant to this delegation of authority, Chief Legal Counsel Rohmeyer determined it

was appropriate to approve the PDO with a variance. The PDO is attached hereto and incorporated

in its entirety into this Final Decision and Order with Variance (Order).

VARIANCE

Pursuant to Wis.  Stat.  §§ 440.035(I ) and 441.07, the Board is the regulatory authority

and final decision maker governing disciplinary matters of those credentialed by the Board. The

matter at hand is characterized as a class 2 proceeding pursuant to Wis.  Stat.  § 227.01 (3). The

Board may make modifications to a PDO, a class 2 proceeding, pursuant to Wis.  Stat.  §

227.46(2).  In the present case, the Board adopts the PDO in its entirety and amends the

"ORDER" section of the PDO to add the following provisions:

IT IS FURTHER ORDERED that pursuant to Wis. Stat. 441.51(5)(b), Respondent's
multistate licensure privilege to practice in all Compact states besides Wisconsin is deactivated
during the pendency of this Order.



IT IS FURTHER ORDERED that the Board, within its discretion, may impose additional
limitations on Respondent's license when considering a petition for reinstatement of his license
to an active status or any other request made by Respondent.

The Board finds that these additions are necessary to bring this order into compliance

with the requirements of the Nursing Licensure Compact statute (Wis.  Stat.  §441.51 (5)(b)), and

better protect the public given the nature and gravity of the complaint against the license holder.

Dated at Madison Wisconsin this 3rd day of December 202] .

WISCONSIN BOARD OF NURSING

By: 1!,   (`(1o,,,: ,I .\`  \
Aloysius Rohmeyer
Chief Legal Counsel
Department of Safety and Professional Services



S,B..`;.
Before The

State Of Wisconsin
DIVISION OF HEARINGS AND APPEALS

In the Matter of Disciplinary Proceedings

Against El.nest W. Colburn, R.N., Respondent

DHA Case No. SPS-21 -0052
DLSC Case No.19 NUR 525

PROPOSED DECISION ANI) ORDER

The paiiies {o this proceeding for purposes of wis.  Stat.  §§ 227.47(I) and 227.53 ai.e:

Ei`ncst W. Colbui`n

Milwa`ikee, WI 53209

Wisconsiil Boat.d of Nursing
P.O. Box 8366
Madison, WI 8366

Depai.tment of Safety and Pi`ofessional Sei.vices,
Division of Legal Set.vices and Compliance, by

Attorney Nicholas Dalla Santa
Department of Safety and Pi.ofessional Services
Division of Legal  Sel`vices and Compliaiice
P.O. Box 7190
Madison, WI  53707-7190

PROCED URAL HIS TO RY

On June 9, 2021, the Depai.tment of Safety and Pi'ofes§iolra[ Services (Departmeiit),
Division of Legal Sei.vices and Compliance (Division), filed a formal complaint alleging that
Respondent Eriiest W.  Colbui.n, R.N., failed to respoiid to requests for infoi.iiration  related to a
complaint received by the Division alleging that Respondent had engaged  in unprofessional
conduct and that his failure to coopei.ate in a timely lnaniier with the Wiscoiisin Boat.d of
Nursing's  (Boat.d) investigation makes him siibject to discipline ptii.suant to Wis.  Scat.  §§
441.07(1g)(I)) and (d) and Wis. Admin.  Code  § N 7.03.

The Division served Respondent with the Notice of Heal.ing and the Complaiiit on Jilne 9,
2021,  by  both  Gel.ti fled  aiid regulal` mail.  Respondent was requii.cd to  file  an Answei' within 20
days from the date of service of the Complaint. No Answei. was filed.
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Following expiration of the 20-day time pci`iod to file all Answei', Administrative Law
Jiidge (ALJ) Alidi.ea Bi.auer seiit writtell notice to both parties of a telephone I)I.ehearing
confei'eiice scheduled  for Jitly 30, 2021, at  I I :00.a.in. The notice instriictcd Respoiident to
cc)ntact the ALJ no later than July 29, 2021 with a telephone iiumbel. at wllich he coi]ld be
I.Cached foi` the confei.ence.

Respc)ndent did not contact the ALJ to pi.ovide a telephone numbei. and did i]ot appeal. for
the pi.eheai`ing confei'cnce held on July 29, 2021. At the preheai.ing pctnference, the ALJ
attempted to reach the Respoiident at approximately  11 ;00 a.in.  and  11 : 10 a.in.  at his telephone
numbel. on file with the Division. The Respoiident did iiot answer eilhei. phone call, and the

phoiie line played a  continiious busy tone i`ather than I.iliging,  so the ALJ was unable to leave a
voicemail  message.

Based on Respondent's failure to file an Answci` to the Complaint and failure to appear at
the pi.eheai.ing confei.ence, the Division moved for defaiilt pui.suant to Wis. Admin. Code § SPS
2.14 and Wis. Admin. Code  § HA 1.07(3)(c).  On August 2, 2021, the ALJ issued a Notice of
Default against Respc>ndent and oi'clel.ed the Division to file a I.ecommended pi.oposed decision
and ordei. no later than Augiist 31, 2021.

On August 24, 2021, ALJ Sally Pede].son sent written notice to the parties via U.S. mail
that this matter had been I.eassigned to her foi. adjudication. On August 30, 2021, the Division
timely filed a recommended pi.oposed decision and oi.dei..

FINDINGS OF FACT

Facts Related to the Alleged Violations

Findings of Facts  1 -8 ai.e sot folfh in the Division's Complaint filed in this matter.

I.           Ernest w. Colbum, R.N.  Orespondent), @OB:  12/17/1969) is licensed in tile state
of Wisconsin as a registei.ed nurse, having license number  [51725-30, fit.st issued on August 11,
2005, and current through February 28, 2022.

2.           The most recent address on file with the wisconsin Department of safety and
Professional sei.vices @epartment) for Respoiident i`                                                 Milwaukee,
Vvlscousin 53209.

3.           At all times relevant to the proceedings, Respondent was licensed as a registered
nuiue in wisconsin.

4.           On August 27, 2019, the Division received a complaint alleging unprofessional
conduct by Respondent.

5,           On November 7, 2019, a Division complaint intcke specialist sent a request for
information pertain.ing to the co       laint to Respctndent's email address on file with the Division.
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This email was returned as undeliverable due to the mailbox being disabled. On the same date,
the Division intake specialist sent a request for information by mail to Respondent's address on
file witli the Division. The Division did not I.eceive a response.

6.            On Februai.y  8, 202l, a Division  investigator mailed another I.equest for
information to Respondent's address on file with the Division. The Division did not receive a
iesponse.

7.            On March 1, 2021, a Division investigator completed a LexisNexis piib]ic I.ccords
search of Respondent and mailed another request for information to Respondent at 5237 North
28th Street, Milwaukee, WI 53209. The Division sent a second request for information to this
same address on March 22, 2021. The Division did not receive a itespouse.

8.            On April 21, 202l > a Division investigator placed three phone calls to
Respondent's phone iiumber on file with the Dqurtment.  On each attempt, thei.e was no answer,
and the line played a continuous busy toiie.

Facts Related to Default

9.           On June 9, 2021, the Division served the Notice and complaint on Respondent at
his address of record with the Department by both certified and regular mail.

10.        Respondent did notfile anAnswerto the complaint.

11.        Afterthe expiration of the 20rdaytimeperiod to file anAnswer, ALJ Bi"er
scheduled a telephone pi.ehearing corifei.ence for July 30, 2021. The ALJ sent written notice of
the prehcai.ing coirference lo both parties, with iirstructions that Respondeiut contact the ALJ no
later than July 29, 2021  with a telephoiic number at which Respondent could be reached for the
conference. Respondent did not contact the ALJ prior to the prehearing coirfei.Once.

12.         At the prehearing coirference held on July 30, 2021, Attorney Nicholas Dalla
Santa appeared on behalf of the Division. ALJ Brauer attempted to i.each Respondent at a
telephone iiumber that was on file with the Depai.tment for Respondent. The ALJ called
Respondent at appi.oximately 11 :00 a.in. and  11 : 10 a.in. The Respondent did not answer either

I;hone call, and the phone line played a continuous busy tone rather than ringiiig, so the ALJ was
unable to  leave a voiccmail message.

13.         The Division moved for default based on Respondent's failure to file an Answer
to the Complaint and failure to appear for the prehearing conference, pursiiant to Wis. Admin.
Ccode§§SPS2.14andHAl,07(3Xc).

14.         On August2, 202l, the ALJ issued a Notice ofDefaultand oidered thatthe
Division file and serve a recommended proposed decision and order no later than August 31,
2021 .
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15.         The Division timely filed  its i.ecommeirded pi.oposed decision and order.

DISCUSSION

Jurisdictional Authoritv

Pursunnt to Wis. Admin, Code § SPS 2.10(2), the undersigned ALJ lras authority to

preside over this disciplinary proceeding in accordance with Wis.  Stat.  § 227,46(I ).

Defal,lt

The Division properly served the Notice and Cc>mplaint upon Respondent by nrailing a
copy to his address of record with the Depailment. Seivice by mail is complete upon mailing.
Wis.  Admin. Code  § 2.08(I). Under Wis. Admin. Code  §  SPS 2.14, if a respondent `Tails to
answer as requjited by s. SPS 2,09 or fails to appear at the hearing at the time fixed therefor, the
respondent is in default and the disciplilrary auflrority may make findings and enter an order on
the basis of the complaint and other evidence." See ¢Ago Wig. Admin. Code § HA  1.07(3Xc).

Here, Respondent violated Wis. Adinin. Code § SPS 2.09(4) by failing to file an Answer
to the Complaint within 20 days from the date of service. Respondent also failed to appear at the

prehcaring telephone conference on July 30, 2021. Tlrerefore, Respondent is in default pursuant
to Wis. Admit.  Code § 2.14, and findings and an order may be entered on the basis of the
Complaint and other evidence.

Violations

The Boat.d has the aiitho[`ity to impose discipline against the Respondent piirsuant to Wis.
Stat.  § 441.07.   Followiiig an ii]vestigation,  if the Boar.d detei.miiies that a niii`se has committed
"[o]iie oi. more violations of tliis si`bchaptei. oi. ally rule adopted by the boat.d under the authority

of this s`ibchaptei.," oi. lras committed "[m]isconduct or unprofessional conduct," it may "I.evoke,
limit, suspend oi. deny a I.enewal of a license of a I.egistel.ed nut.se.  .  `  ."  Wis.  Stat.  §
441.07(1g)(b) aiid (d). Wisconsin Admin. Code § N 7.03 fuithei` specifies that the following
coiistitiite gi.ounds foi` disciplinai.y actioii:

a.    Aftei. a  request of the boar.d, failing to  coopel.ate in a timely maiiire]., with
the board's investigation of a complaint filed against a license holdei..  Wis.
Admin.  Code  § N 7.03(I)(c).

Here, Respoirdent ei`gaged in conduct qualifying as grounds foi. disoipliirai.y action

put.siiant to Wis. Admin.  Code § N 7.03(I)(c) by failiiig to coopei.ate in  a timely mannei` with the
Boai`d's investigatioii. ]t is undisputed that Respoiident failed to respcind to any of the Divisioii 's
eight attempts to contact him between November 2019 and April 2021. In addition, Respoirdent
failed to appeai` in these pi.oceedings, offei.ed no argumeiit or evidence disputing the allegations
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in the Complaint find was fotilid in default.  Respoildent's actions, oi. lack thei.eof, demonstl.ate a
repeated failul.e to coopel.ate iu a timely i]ianl]er with the BoaL`d's iirvestigation.

By engaging in col)diict that constitute gi.ounds for disciplinary action on his license,
Respondeiit is  subject to discipline by the examiiiing board, pursiiant to Wis.  Slat.  §§
441.07(1g)(b) aiid  (d), aiid Wis. Admin.  Code § N 7.03.

DisciDliiie

The three ptu.poses of discipline ai.e:  (I ) to promote the i`ehabilitation of the ci.edential
holder.;  (2) to pi`otect tlie public fi.om othei. instances of inisconduct; and (3) to deter other.
credential holders fi`om c]igaging in similar conduct. S/#/cr v. ,4/c//./'c/7, 71  Wis. 2d 206,
237 N.W.2d 689 (1976).

The Division has I.ecommended that Respondent's license be suspended until he is found
to be in compliance with the tel.ms of the Ordel. section set fol.th below. The recommended
discipliiie  is cc>nsistent with tlie pui'poses aitioulated in 4/d/./.ch.  Although pi`omoting
i`oliabilitatioii is one of the pui.poses of disciplii`e, the likelihood of I.ehabilitatioii is iinknown  in
this  case, Respondent failed to respond to the Divisioi]'s I.cpeated 1.eqiiests foi. infoi.mation about
the allegations. Because Respondent did iiot file an Answei. to the Complaint aiid failed to appear
foi. the pi.ehearing conference, the Board cannot determine whethei. measures aiined at
rehabilitation wollld be effective. By his ilraction, Respondent demonstl'ated a lack of respect for
Boat.d authoirty.

Respondent's absolute lack of coopei.ation with the Boat.d's investigation is misconduct
that is not to be taken lightly. By I.epeatedly failing to cooperate with the investigatioii,
Respondeiit posed a thi.eat to public safety siiice tile complaiiit filed against liiin was not able to
be tlioroiighly investigated. To date, Respondeiit nraintains an active {icense to pi.actice
I.egistered niirsing in Wisconsiii. The Board's duty to 1.egulate the Respondent was sevei.ely
inipeded as a result of Respondent's failure to cooperate with the Division's investigation and the
lieariiig pi.oceedings.  An Order that suspends Respondent's license is necessary to eiisurc that
Respoirdent is pi.acticing safely aiid that Respondent coopei`ates with the Boat.d that issued aiid
1.egulates  his  license.

Register.ed iiui.sos ai`e licensed to care fo[. the sick and injured, a viilnei.able popii[ation.
"Pi'otection of the public is the pui.pose of requil.ing a license." S/¢fe e}` 7.e/,  G7.ee» v.  C/#).fr,  235

Wis.  628,  631, 294 N.W. 25  (1940).  When a license is gi'anled to an individual, Wisconsin is
assiiring the public that the licensed  individ`ial  is coinpetent in his oi` her. pi.ofession. S//I/.rigrz iJ.
Dep'l Of Regillation &  Licensing Denfisti.y Ex(Imining 13d. .LOB W`is. 2d2.$1, 287  , Sol I+.N `2.d
664 (1981). It follows that if the state caimot assut.e the piiblic of the licensee's competence to

pi`actice the pi`ofession, then suspeiision is appi.opi.iate.  G7./be)./ `j.  S/w/c j\4led7.c"7 JJ,\`#/#/J"`ng Bc7. ,
119 Wis. 2d  168,189-90, 349 N.W.2d 68 (1984).  Accordingly,  s`]spei]sion of Respoiident's
licelise  is necessary to pl`otect the piiblic from otliei. potential  instaticcs of misconduct.
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Suspension is also necessai`y to deter other licensees from engaging in similai` conduct.
Failing to cooperate with tlie Boai.d that  issued a  license to practice niii`sing is miscoirduct that
simply caiinot be tolerated.  Siispension  is an appropi.iate respoiise to Respondent's disi.egard  the
licensiiig ai`thority governing his pi`ofession.  Other licensees inust be piit on notice that failing to
cool)ei.ate with the Board is a iiot an option and that the conseq`iences for engaging in such
misconduct are severe. Licensees must cooperate so that the Board can ascei.lain whethel. a
violation was committed and deter.mine the appropi.iate outcome to i.ehabilitate the ljcensec wliile

pi.otecling the health, safety, and we]fai'e of the piiblic. Respondent has totally disregai.ded the
Boai.d's authority and the I.egulations in place to pi.otect public health aiid welfai.e. Thei.efoi`e, the
suspension of Respondent's license to practice nui.sing in Wisconsin is an appropriate i.esponse.

Finally, the I.ecommended discipline is consisteiit with Board precedent. 5lee J77 //7e
Ma(Ier Of the Discipliuni.y Pi.oceedings Against Linda L. Polanco,  R.N., Order Nurhoer 0007563

(August 25, 2021 ) (Board suspended Respoiident's license iiidefmitely for failing to cooperate

#!:,:tefi:i?i]rcde':s]enY:is,:;g::::t;te:i[):ip;;::#T¢g/;e:.nod/r,;3Lg.,?Sdc,;7i;;]£,I;,t£°,:To::eedd,L;;:tL°;`fl£,I,`,s°,]de`.t°
4/j7fl/rd# IVc7bbe/e/c7/,  jz.jv.,  Ordei` Niimber 0007516 (August  12, 2021 ) (Board suspended
Respondent's license indefiiiitely foi. failing to coopei.ate with the BoaL`d's investigation and

Proceedings).2

Based upon the facts of this case, the factors set foi.th in j4/dj.7.c;#, aiid prior Board
decisions, an indefinite suspeiision of Respondent's license, pui.si`aiit to the terms alid conditions
of the Oi.dell set forth below, is wai.ranted.

Costs

The Boat.d is vested witli discretion conceniiiig whether to assess all or part of the costs
of this pi'oceeding against Respondent. See Wis.  Stat.  § 440.22(2).  In exei`cising such disci`etion,
the Board mllst look at aggravating and mitigating the facts of the case; it may not assess costs
against a licensee based solely on a "rigid rule or invocation of an omnipi.eseill policy," such as

preventing these costs fi.om beiiig passed  on to othel.s. IVo€se77 iJ. S/¢fc Dapfl7`//7?e77/ a/J3eg€f/c7//.o»
& I,I.ce77£7'778,  p¢07.7jic7cj; E^.#jj77."7.]7g BO¢j.f7,  2oo8  wl  App  52, rm 3o-32,  311  wis.  2d.  237, 751

N.W.2d 385.

In previoiis ordei`s, Boar.ds have considei.ed the following factoi.s when detemiiiiing if all
oi. pai`t of the costs should be asscssed against the Respondent: (1) the numbei. of counts chat.ged,
contested and proven; (2) the natui'e and serioiisness of the miscoiidiict; (3) the level of discipline
sought by the prosecutor; (4) the Respondeiit's cooperation with the disciplinary pi.ocess; (5)

prior discipliiie,  if any;  (6) the fact that the Depai`tment is a pi.ogt.ain i`evenue agency, fuiided by
othei. licensees;  8iid  (7) any other relevant cii.cuinstai`ces. LS`ee J» f/7c j`4lo//a/. a/D.'sc/P/7.#fl7.)/
P7'oceec7J.#gr #grj-1%/ E/r.z¢Z)e/fi B#eJ7z/J.,F7'j'fz (LS0802183  CIII) (Aug.  14, 2008). It is withiii the

:;:;##:##%#!#:,f;#=###f:/#,di.#ivTOE-i6
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Boat.d's disci.etion as to which,  if ally, of these factoi.s to consider, whether other. factoi.s should
be considei.ed, and how m`ich weiglit to give any factors considered.

Coilsidei'ing the above factors, it is appi.opt.late foi. Respondent to pay the fiill costs of the
investigation aiid pi`oseciition of these procecdiiigs. Respondent is in default, and the factual
allegations  identified  in this decisic)n were deemed admitted, The allegations involve  a sei.io`is
charge of failui.e to coopei.ate with the Board's iirvestigation -a violation that I.epi`eseiits a clear.
disi.egard fol` the Board 's authority. Tlie level of discipline sought is a i`epi`imaiid, education, aiid

potential suspensioii, which  is a si`bstalitial  level of discipliiie I.esponsive to the violations in this
matter. Respoirdent failed to cooperate with the Divisioii's in`Jestigation and the discii]1inai.y

process  by failing to respond to the Divisioit`s i`equests foi. inforination, failing to answei. the
Complaint, and failing to appeal. for the preliearing confereiice. Respoiident has not offei`ed any
acceptable justification for his  actions.

Finally, tlie Depai.tment is a pi.ogram I.eveiiue agency whose opei.ating costs at.e funded
by the I.eveniie I.eceived from ci'edential holdei.s. It would be `infair to  impose the costs of

put.suing discipline in this proceeding on those licensees who have [iot eiigaged ill misconduct.
Thei`efoi`e, it is appropriate for Respondent to pay full costs of the investigation and pi.osecution
in this matter, as determined pursuant to Wis. Admin.  Code  §  SPS 2.18.

ORDER

For the i`easons set foi.th above, IT IS  ORDERED that Respondent's license to pi.actice as
a registered nili.se in Wiscollsin (license numbel.151725-30), and Respoildent's i.ight to i.enew
his I icense, al.e SUSPENDF,D for. an indefinite period.

IT IS FURTHER ORDERED that Respoiident may petition foi. I.eiiistatemenl of his
license iinder tile following conditions:

a.    Pi`ioi. to subniitting a petition for reinstatemeiit, Respondent shall at his own
expense take and successfiilly colnpletc the Wisconsin Nlu.se Pi.actice Act course

pi.ovided/offered by the National Couiicil of State Boards of Nui`sing (NSCBN)
or an eqiiivalent coui.se offei.ed by a provider pre-appi.oved by the Boat.d's
moni[oring liaison, including taking and passing any exam offei.ed for the
COL'l'Ses.

i.    Respc>ndent shall submit proof of successful completion of the education
in the for.in of verification fi.om the  institution pi'oviding the ediication to
the DepaL.tinent Monitor. None of the edi`cation completed pui`suant to
this I.eq`iji`emei]t may be used to satisfy any coiitinuing education
i.equii.einents that have been o[. may be instituted by the Boai`d or   ,
Departmc}nt, and also niay llot be used in fiiture attempts to upgrade a
credential in Wiscoiisin,
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ii.    This  limitation slrall  be reinoved from Respoiident's license after
satisfying the Board or its desigiiee that Respondent has siiccessfully
coinpleted all of tile ordei.ed education.

IT IS FUIITHER ORDERED that Respondent pay all recoverable costs in this matter in
an amount to be established, pursuant to Wis. Admin.  Code § SPS 2.18. After the amount is
established, payment shall be made by ceitified check or moiiey order payal]le to the Wiscctnsin
DDapartment of Safety and Professional Services and sent to the Depai.tment Monitor at:

Depawh eat Moiritor
Division of Legal  Services and Compliance

Department of Safety and Piofessional Services
P.O. Box 7190,  Madison, WI 53707-7190

Telephone (608) 266-2112; Fax (608) 266-2264
DSPSMonitoring@wiscousin.gov

Respondent may also submit this information online at: httus//dsosmonitoring.wi.gov.

IT IS FURTHER ORDERED that the terms of this Order are effective on the date the Final
Decision and Order in this nratter is signed by the Board.

Dated at Madison, Wisconsin on September 30, 2021.

STATE OF VISCONSIN
DIVISION OF HEARINGS AND APPEALS
4.822 Madisoii Yards Way
Madison, Wisconsin   53705
Tel.:      (608) 266-9347
Email:  sally,pederson@wisconsin.gov


