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©
Before The

State Of Wisconsln
DEPARTMENT OF SAFETY AND  PROFESSIONAL SERVICES

In the matter of a Petition for an Administrative
Injunction involving Xiaoye Wan, Respondent. FINAL DECISION AND ORDER

Division of Legal Services and Complialice Case No.  19 UNL IS9

The State of Wisconsin, Department of Safety and Professional Services, having
considei.ed the above-captioned mfttter and havii`g reviewed the record and the Proposed
Decision of the Administi.ative Law Judge, make the followiiig:

ORDER

NOW, THEREFORE, it is he`.eby ordered that the Pi`oposed Decision ai`nexed hereto,
filed by the Admiiiistrative Law Judge, shall be and hereby is made and ordei.ed the Final
Decision of the State of Wisconsin, Depai.tment of Safety end Pi.ofessional  Services.

The rights of a party aggrieved by this Decision to petition the department for rehearing
and the petition for judicial I.eview are set forth on the attached "Notice of Appeal lnfoi.it`ation."

Dated at Madison, Wisconsin on the tfroJat- , -:

Department of Safety and Professional Services



®
Before The

State of Wisconsin
DIVISION  OF  HEARING.S AND APPEALS

]n tlle Matter of a Petition foi. all Adm inistl.ative
liij`iliction Against Xiaoye Wan,  Respondent

DHA Case No. SPS-2l-0024
DLSC Case No.19 UNL  159

PROPOSED I)ECISION AND ORDER

The pailies to this pi.oceeding for purposes of wis.  Slat.  §§ 227.44, 227.47(I) and 227.53

Ms. Xiaoye Wan

Wes( Al]is,  WI  53214

Wisconsin Depei.tilient of Safety aitd Pi.ofessional Services,
Division of Legal Services and Compliance, by:

Attol.ney Jiilie Zimmer
Department of Safety and Professiol]al Services
Division of Legal  Set.vices alld Compliance
P.O. Box 7190
Madison, Wl 53707-7190

PROCEDURAL HISTORY

This proceeding was  initiated on Api.il 9. 2021. when the De|)artmeiit of safety and
Professioiial Services, Division of Legal Sei'vices and Compliance (Department), filed a Notice
of Hearing ai`d Pe(ition  for Administrative lnjiinctioii  against Xiaoye Wan (Respondent) alleging
that she pl.ovided massage therapy without a  license in the state of wisconsin, in violation of
Wis.  Stat.  § 460.02. Administi'ative Law Jiidge Angela Chaput Foy (ALJ) was assigned to the
mattel..

The Depar(ment sol.ved Respondent with a copy of the Notice of Heal.ing and Petition for
Administi.alive IIij`iiiction  on Aplil  9, 2021,  by  seiidii)g them to  her last kl]own addi.ess via
certified  and  I.eg``lar mail,  p`irs``ant to Wis,  AdiTiil`.  Code  §  SPS  3.07(I). Respondent failed  to
file an  answer within 20 days  fi`oni  the date of service, as I.eq`lit.ed  by  Wis. Admin.  Code §  SPS
3.08(4).

Following the expii.atioii of the 20-day period  to filc all ai`swei., the ALJ sclieduled a
telephone pi.ehearing conference for May  19, 2021. Notice of this pi.Shearing conference was
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mailed to both parties. At the preheai.ing conference, the ALJ called Respondent at a numbe!`

provided by the Department. The ALJ identified herself and the reason fol. the call, but due to a
language barrier, the ALJ and Departi`ient Attorney were ullable to understand the individual,
and the individual ended the call. Tt is unknowii if the individual that answei.ed the call was the
Respondent. The ALJ  attempted to call Respondent again, but the same individual answered and

promptly h`mg lip. The Department moved for defai`lt based on Respondent's failure to file an
answer and fail``l.e to appeal. at the May  19, 2021  prehearing confel.ence, p``rsuant to Wis.
Admin. Code §§ SPS 3.13 and IIA  I.07(3)(c). On May 21, 2021, the ALJ issiied a Nctlce of
Default and Order against Respondent.

On Jiine  11, 2021. the ALJ  issued an Order I.escinding the Notice ofDefa`ilt and oi.dered
the Depertment to seive Respondent with copies of the Notice of Heariiig, Petition foi.
Administrative lnj`inction, and the Notice of pI.eheai.ing Confel`ence and Oi.der Rescinding
Default, dated June  11, 2021, ti.anslated  ii`to her native lang`Iage. The Oi.der also I.equii.ed
Respondent to file an answer within 20 days of service and schedi`led anothei. prehearing
confei.ence on August 31, 2021, whel`e the Department wo`ild pi.ovide an inteipetei..

The Department served the translated doc`iments on Respondent by sending a copy to her
last known address via certified and regular first-class mail, pilrsuant to Wis. Admin. Code § SPS
3.07(I). Respondent failed to file an answei. within 20 days fi`om the date of service of the
ti.anslated documents, as ordei.ed by the ALJ, and failed to appeal. at the preheai.ing confei.once
on August 31, 2021.

Based on Respondent' s failu].e to file an answei. and  fail`i`.e to appear at the August 31,
2021  prchearing conferelice, the Department moved for a filidii`g tliat Respondent was in default

pul.s`iant to Wis.  Admin.  Code  §§  SPS  3.13  and  HA  1.07(3)(a).

On Septembei. 3, 2021, the ALJ  issued a Notice of Default and Ordei. against Respondent
and required the Depai.tment to ffle a recomi`iended Pi.oposed Decision and Oi.dei. by October 4,
2021.

FINDINGS OF FACT

Facts  as Alleged  in Petition  for Administi.alive liiiilnctioll

I. Respondent Xiaoye Wan (DOE xx/xx/1975) is not and  has nevel. been  licensed to

piiictice massage tl`erapy and bodywork thei.apy in the State of Wisconsin .

2.   Respondent's  last known address is I                                                                               West
Allis,  Wisconsin 53214.

3. On Octobei. 31, 20] 9, Respondent \vas arrested  fol. prostitlltion at Asian Massage
Thei.apy in West Allis, Wisconsin, aftel. a police ilivestigatioi`  I.eve8led that Respondent offered
sex`ial favol's for money to ui`dercover officers dui.ing a massage.
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4. Respondent admitted lo working al Asian Massage Therapy ai`d  pi`oviding massage
therapy sei.vices to clients` Respoiident also said that the owi`er of Asian Massage Thei.apy
eencouinged hei. to offer c`istomeis sexual services  for an extra tip at the eiid of a massage.

5. On December 23', 2019, Respondent was clrai.ged with one coimt of prostitution-
Sexiial Contact, a inisdeineanor,  in violation of wis. Stat. § 944.30(]mxe}  in Milwckee
County Circuit Coinl Case No. 2019CM003637.

6. Respondent failed to appeal. for her co`Iil appeaiiinces and a wan.ant was  issued  for her
arrest. On October  I, 2020, the forfeitiii.e notice sent by the Court to Respondei.t was rctumed
unclaimed  and  undelivered,

Facts Related to Default

7. On April 9, 2021, the Department served Respondent with the Petition  for
Adininistrative Injunction and Notice of Hearing by sending a copy to her last known address by
botli  eel.tified  ai`d  I.egular mail,  pui€uant to Wis.  Admin,'Code  §  SPS  3.07(I).

8,   The Petition for Administrative ]njui`ction and Notice of Hearii`g sent to Respondent
via both ceilified and regtllar mail wel.e it:turned to the Department by the U.S. Postal Service
maiked "Return to Sender" and "Uiiable to FomJard."

9. Respondent failed to file an answer to the Petitioti for Administrative lrijunction.

10.  After the expiiation  of.the 20-day pei.iod to  file an  answei , the  ALJ  scheduled a
telephone preheat.ing confeiience for May  19, 2021. The ALJ sent notice of the confei.ence by
U.S. mail to both parties. The notice ordered Respondent to contact the ALJ no  later than May
I 8, 2021, to pi.ovide a telephone numbei. whel.c she could  be I.Cached for the confei.ence. The
notice also stated tliat if Respondeiit failed to appeal. at the scheduled confei.ence, default

judgment infly be entered  ag8!nst her.

11.  Respondent failed  to coi`tact the  ALJ by May  18, 2021, with her curl.ent telephone
numbel..

12. At the preheat:ing confei`ence on May  I 9, 2021, the Department provided the ALJ
with a telephone numbei. for Respondent froiii  its file. The ALJ called Respondent at that number
and an unidentified individual answel.ed. The ALJ identified herself and the reason for the call,
but due to a lang`iage baiTier, the ALJ and Department Attorney were unable to undelistand the
individunl and tlie individual ended the call.  The ALJ attempted to call the Respondent again, but
the same  individual  answei.ed  and  pi.omptly  hung lip,  It  is iinknown  if the  individual that
answel.ed the phone was the Respondent.

]3. On May  19, 2021, the Depailment moved for a finding that Respondent was in
defau't based on her failure to file an  answer and failure to api>ear at the May  19, 202 I

preheating confei`ence, pursiiant to Wis. Admii`. Code §§ SPS 3.13  and HA  I .070)(c). On May
21, 2021,  the ALJ  issued a Notice  of.Default against Respondent.
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14. On June I I , 2021, the ALJ  iss`ied an Order rescinding the Notice ofDefa`ilt. Based
on the exchange that occ`ii.red diii.ing the prcheal.ing confei.ence, the need for an  interpi.eter in a
companion case, the i'equirements of Wis.  Slat.  §  885.37', and to ensui.e dite pi.ocess, the ALJ
oldei.ed the Department to sei.ve Respondel`t with copies Of the Notice of Hearing, Petition for
Administrative lnj`inction, and the Notice of prehearing Confei.ence and Ordei. Rescinding
Default, dated Jiine  11, 2021, translated into her IIative laiiguage. The Order also required
Respondent to file an answer within 20 days of service and scheduled another prehearing
conference foi. August 31, 2021, where an  interpreter wo`Ild t)e provided by the Department.

15. On Jilly 9, 2021, the Notice of I-Iearing, Petitiori for Administl.ativc Injunction, and
tl`e Notice ofpreheaiing Conference and Oi.der Rescinding Defa`ilt dated June  11, 2021,
traiislated into Chinese Mandarin, wei.e served on Respondent at her last known address by both
ceilifled and regulai. mail, pui.suaiit to Wis. Admin. Code § SPS 3.07(I).

16. The ti.anslated documents sent to Respondent via both cei`tified and I.egiilar mail were
i€tumed to the Department by tlie U.S. Po§ta]  Service marked "Retui.n to Sender" and "Unable to
Forwai.d."

17.  Responde[it  failed to  file an  answer to the {i.anslated Petition  fol. Adlninisti.ative

Injunction.

18. On A`igust 31, 2021, Respondent failed to ap|)ear at the prehearing confei.encc.  The
Department moved foi. default based on Respoiident's failul.e to file an answei. and fall`ire to
appear at the August 31, 2021  pi.ehcaiing confe`encc, p`irsiiant to Wis. Admin. Codc §§ SPS
3.13  and HA  1.07(3)(c).

I 9. On September 3, 2021, the ALJ  issiied a Notice of Defaiilt against Respondent and
ordei.ed the Dep8rlment to file a I.ecommended Pi.oposed  Decision and Oi.der by October 4, 2021
The Oi.de`. req`tiied the Depailment to send a translated copy of the Notice of Default and Order
to Respondent.

20. The Department timely flled  its I.ecommended Proposed Decision aiid Oi.der with the
ALJ and sent the translated documents to Respondent at lier last known address by both eel.tified
and  regiilal. mail,

DISCUSSION

I  "[J]n ally admit`islrutive contested case proceeding before 8 slate, county  oT »i`inicipal ngelicy, if the agency

cond`ictiiig the proceeding has notice that a party to the proceedil`g has a  laiiguagc difficiilty because of tl}e lI`abitily
lo speak or understand Ei`glish, has a hearing iiitpalnnenl, ls umble to  speak oi. has a speecli  defect, the  agcney sl`all
n`ake a facl\Ial determination of whether tl`e  language difficulty or heariiig or speaking !mpairiiielit is sufficient to

provei`t tl`e pal.ty from comm`micating witli otllers, reasombly ui`derstanding the Ei`glish tcslin`ony or reasonably
being `inderstood  ill  EI`glish.  [f (he  agel`cy  determines  that an  il`terprc(er is  liecessaTy, tl`e agency sl`alL  advise tlie

p8rly  that  he or slie has  a right to fl qiiolified  interpreter.  After coiisiderii]g  Ilie par`y's 8bility  lo pay  and tlie otl`er
i`eed§ of the prrty, the agency may provide for ai`  ii`tcrpreter for tlic party  nt the public's expense." Wis. Slat, §
885.37(3Xb).
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Jurisdictjoml A\Ithoiitv

The Depar(ment has the authority to conduct investigations, hold lreaiings and, make
findings as to whether a persoii has engaged in  a practice without a credential Ieq`iired under
Chapters 440 to 480 of the Wisconsin Statutes. ]f the DepaL.tmenl determines that a person has
engaged in a practice without a credential, the Depailmen( may issue a special order er`joining
the person  fi`om the continuation of the practice.  Wis. Slat.  § 440.21 (I ) and a).

Pursiiant to Wis. Admin. Code § SPS 3.09, the undersigned ALJ, an employee of the
Depat.lmeiit of Adininistmtion, Division of Hearings and Appe€ils, has anthoi.ity to pi`eside over
administrative iutuiiction proceedings in accordance with  Wis. Slats.  §§ 20.901  and 227.46(I).

Default

The Division  propel.ly served the Petition for Administrative lnjLiiic(ion and Notice of
Hearing, including a copy translated  into her native longunge, iipon Respondent by mailing
copies to her at her last knowit address.  Wis. Slat. § 440. I I (2). Set.vice by mail  is complete upon
mailing. Wis. Admin. Code §  SPS 3.07(I ). `1f the iiespondent fails to answer as required by s.
SPS 3.08 or foils to appeal. at the hearing at the time fixed  thel'efor, the respendent  is in default
and the depai.tment may make findings and enter an oi.der on the basis of the petition and othei.
evidence." Wis. Admin.  Code  §  SPS 3.13; see ci/ro Wis. Admit. Code § HA  I .07(3Xb) "fa
I.espondent falls to appear, the administra(ive  lawjndge iiiay. . .take the allegations in an appeal
as true as may be appropriate .... ).

Respondent violated Wis. Admjn. Code § SPS 3.08(4) by failing to file an answer to the
Petition for Adininistrative Injunction within 20 days fl.om tile date of' service. Respondent also
fwhed to appeal. and participate in the pi.eheai..lug telephone confel.ence on August 31, 2021.
Therefore, Respondent is in default, and findings and an order may  be entered on the I)asis of the
Petition.

Unl icensed I'ractice

No person niay provide massage thei.Spy oi. bodywork thei.apy unless the person is
licensed  ilndei. Chapter 460 of the  Wiscoiisii`  Statutes.  Wis. Slat.  §  460.14.

The facts as stated  in the Petition fo[. Administi.alive lnj`inction are undjspu[ed.
Respoi`deiit provided massage tl`elrapy to clieiits at Asian Massage Therapy in West AIIis,
Wiscoi]siii, withoiit  a  licei`se  issiied  by the  Wiscoi`sin  Massage The].apy ai`d  Bodywoi.k Tlierapy
Affiliated  Ci'edelitialil`g Boat.d.

Therefore, purs``ant to Wis.  Stat.  § 440.21(2) aiid  Wis. Adi`iii`.  Code Ch.  SPS 3, a special
ordei. eiijoining Respoi`dent fl`om contin`Iing to practice nltlssage thei.@py oi` bodywoi.k therapy
uiitil  she is pi.opei.ly  licensed  in  t]ie state of wiscol`siii  is reasonable and wat`i.anted,
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spEroIAL ORDBR FOR ADrmlsmATrvE INJUNCTloTr±

For the I.easons set forth above, IT IS ORDERED tllat Respoiident Xiaoye Wan is hereby
enjoined and pi.ohibited  fi.om practicing massage therapy or bodywork therapy in the state of
Wisconsin until she is properly licensed by the Wisconsin Massage Thel.apy and 13odywork
Therapy Affiliated  Credentialing Boaid.

IT IS FURTI-JER ORDERED that in the event Respondent violates this Special Order,
Respondent inay be I.equired to fol.felt not more than Sl 0,000 foi. each offense, pui.siiant to Wjs.
Stat.  § 440.21 (4).  Each day of the continued violation constitutes a separate offense, The attol.hey

general or any district attorney may commence an action in the name of the State to I.ecover s`ich
forfeiture.

IT IS FURTHER ORDERED that the terms of tlie Special Oi.dei. are effective the date it
js signed by the Departinent.

Dated at Madison, Wisconsin, on October 22, 2021.

STATE OF WISCONSIN
DIVISION 0F HEARINGS AND APPEALS
4822 Madison Yards Way, 5'h Floor North
Madison,  Wisconsin 53705-5400
Tel. (608) 266-7709
Fax (608) 264-9885
Email:  angela.chaputfoy@wisconsin.gov

Administiative Law Judge


