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Before the
State of Wisconsin

Medical Examining Board

In the Mattei` of the Application for A Medicine
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Oi`derNo.

Division of Legal Services and Com|]liance Case No. 20 MED 043

The State of Wiscousiii, Medical Examining Board, having consider.ed the above-
captioned matter and having i`eviewed the record and the Pi`oposed Decision of the
Administrative Law Judge, make the following:

ORDER

NOW, THEREFORE, it is hereby ordered that the Pi.oposed Decision aimexed hereto,
filed by the Admhisti.ative Law Judge, shall be and hereby is made and ordered the Final
Decision of the State of Wisconsin, Medical Examining Boai`d.

Tlie riglits of a pal.ty aggrieved by this Decision to petition the depai.tment for rehearing
aiid the petition foi` judicial i.eview ai.e set foi`th on the attaclied "Notice of Appeal Information."

Dated at Madison, Wisconsin on the 21 July                        '

8L/fl^A`uav~,Nrty
Member

Medical Examining Boai.d
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Before 1:he

State of Wisconsin
DIVISION  OF  HEARINGS AND APPEALS

In the Mattei` of the Application for Medicine and
Surgery License of Tatjana Stevanovic, Applicant

DHA CaseNo.   SPS-20-0006
DLSC Case No. 20 MED 043

PROPOSED DECISION

The PARTIES to tliis pi.oceediiig are:

Tatjana Stevanovic
By Attorney Bai`bai.a Zabawa
Centei` foi. Health and Wellness Law, LLC
5 1 04 Valley Di..
MCFai.land, WI 53558

Department of Safety and Pi.ofessional Services
By Attorney Jameson Whitney and
Attorney Yolanda MCGowan
Division of Legal Services and Compliance
P.O. Box 7190
Madison, WI 53707-7190

PRO CEDURAL HISTORY

On  Mat.ch  9,   2020,  the  Wisconsin  Depai.tment  of  Safety  and  Pi.ofessional  Services,
Division of Legal Services and Compliaiice (Department) issued a Notice of Hearing with regard
to  the  denial  Of  an  application  for  a  medical  and  surgical  license  of the  Applicant,  Tatjana
Stevanovic. The mattei. was referi.ed to tlie Division of Heai`ings and Appeals for the appointment
of a heai`ing official to pi.aside over the hearing. Administi.ative Law Judge Ki.istin P. Fi.edi.ick was
assigned  as  the heal.ing official  and prehearing confer.ences  were held  on April  7, 2020,  July  8,
2020, and October 8, 2020` The Second Amended Pi.ehearing Conference Repoi.i and Scheduling
Oi.der dated Octobei. 8, 2020 was stayed on October. 26j 2020, at the pardes' joint I.equest. Another.
pi.ehearing  was  held   on  December.  21,  2020,  at  which  time  a  Third  Amended  Prehearing
Confei'ence  Repoi.t  and  Scheduling  Order  was  issued  with  a  bi.ieflng  schedule  to  addi.ess  the

pauties' respective motions, to set the deadline for exchange of witness lists and exhibits,  and to
set  the  matter  fol.  a  coiitested  heal.ing  on  Api.il   15,  2021.     Pui`suant  to  the  Third  Amended
Prehearing Corfei`ence Repoi.t and Scheduling Ordei., the Depai.tment filed an Amended Notice of
Hearing on January 7, 2021, to correct typographical ei.1.ors in the original March 2020 Notice of
Hearing.  The parties filed competing motions foi` suiiimary judgmeiit |]ursuant to the pi.ehearing
scheduling oi.dei., which wet.e both denied. A hearing was held on Api.il 15, 2021, by i.emote video
coiifei.ence due to tlle Covid-19 pandemic.  The pal.ties submitted post-hearing briefs on May  14,
2021. The record in this matter includes the pleadings, motions, a digital i`ecoi`ding and ti.anscript
of the hearing testimony, the Depar.tment's Exhibits  1, 2, 5-8, and Applicaiit's Exhibits 112,113,
and  126-128.
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PROPOSED FINDINGS OF FACT

1.    The Applicant, Tatjaiia Stevaiiovic, is a resident of the State of wiscoiisin. She is cui.i`ently
licensed in the State of wiscoiisin as an advanced practice nut.se prescriber (APNI') (license
no.  2508-33)  and  has  had  her  APNP  license  since  2004.  The  applicaiit  has  also  beeii
licensed  in the  State  of Wisconsin  as  a 1.egistei.ed  ntirse  (RN)  (license  no.  1398241-30)
since 2001. (Dept. Exs.1  and 2)

2.    The Applicant gi`aduated with a medical degi.ee from the Oceaiiia Uiiivei.sity of Medicine
located  in  Apia,  Samoa  in  Apt.il  2012.  The  Applicant's  medical  scliool  education  was
completed pi.imai`ily  online, but  slie  obtaiiied  in-per.son clinical  expel.ieiice  at  St.  Joseph
Hospital  and  Roger's  Memoi.ia[ Hospital in the  Milwaukee ai`ea,  a the.ee-inonth sui.gical
assignment in Spi.ingflcld, Illinois, and a six-week psychiatric "pre-I.esidency" ti.aiming at
Lai.kin Commuiiity Hospital in Floi.ida. (Testimony ofTatjaiia Stevanovic, T1.. 95-98; Dcpt.
Exs.  1  and 2)

3.   Following  hei.  gi.aduation  from  medical  scliool,  tlie  Applicant  applied to  appi.oximately
tweiity 1.esidency pl.ograms between 2013 and 2015. She primai`ily focused her seal.ch and
applications based  upon the pi.ogi.am's pi.oximity  to  her 1.esideiice in Wisconsin because
she did not want to be too far fi.om her fandly oi` woi.k.  The Applicant was not offered a
spot in any i`esideiicy program in the Milwaukee ai.ea.  In addition,  the Applicant did not
I.equest that any I.esidency program grant hei. an accommodation(s) that would enable hei.
to complete tile 1.esidency pi`ogl`am part-time.  (T.  Stevanovic, Ti..  99-103,119-120,133)

4.    Since 2005 the Applicant has been eniployed as an APNP at the Stevanovic Family Clinic,
11111  West  Oklahoiiia Avenue,  West Allis,  WI.  The Applicant's  liusbaiid,  Dr.  Nebojsa
Stevanovic,  llas  been  tlie  pi.imary  attending  physician  and  the  App]icatit's  supei`vising

plrysician at  the  Stevanovic Family  Cliiiic.  (T.  Stevanovic testimony, Ti..109,125,134;
liearing testimony of Di.. Nebojsa Stevanovic, T1..  167-169; Applicant Ex.  128)

5.   The Applicant's husband' s health history includes a diagiiosis of coi'onary heai't disease, a
heart  attack  in  2001,  undel.going  open  heart  sui.gery  in  2009,  placemeiit  of a  stent  in
2015/2016, and a heart valve replacement in 2020.   As a result of his healf condition, the
Applicant's  husband  reduced  his  woi.k  hours  at  tlre  Stevanovic  Family  Clinic  to  25-30
ho`u`s per week. (N. Stevanovic, Ti..172-173)

6.   To keep the Stevanovic Family Clinic operational, the Applicant iiicl.eased hei. woi.kload
responsibilities and hours at the Clinic due to her husband's 1.educed work hours. It is the
Applicant and her husband's belief that the Stevanovic Family Clinic would not sui.vive if
the Applicant completed a 24-month postgi`aduate residency prograin.  (T.  Stevaiiovic, Ti`.
129; N. Stevanovic, Ti..173-174; Dept. Ex. 2)

7.   In  October  2017,  the  Applicant filed  an application  (#631354)  for.  a  liceiise  to  practice
Mediciiie  and  Surgery  ill  tlic  State  of  Wisconsin.   Ill  support  of  the  application,  the
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Applicaiit siibmitted a 1.equest on Febl.uary  13, 2018, that the Medical Examiiiiug  Boat.d

(1iereiirafter   "Board")   waive   the   24-moiiths   of  post-gi.aduate   traiiring   i.equired   foi.
applicants   who   gi.aduate   from   a   foi.eign   medical   school   based,   ill  part,   upon   her.
postgraduate trainiiig and education. (Depai.tment Ex.  1)

8.    The Boar.d uiianimously denied the Applicaiit's waivei. I.equest on March 21, 2018, findiiig
that the Applicant had not demonstrated the I.equisite substaiitial equivaleney oi. hardship,
and  on September 21,  2018, the Board issued  a denial of the  application based upon hei`
failui.e to demonsti`ate the i`equii.einents foi` licensui.e, iiicluding the failure to complete the
24-moiith  post-graduate   ti.aiming   1.equii.ed   under  Wis.   Stat.   §448.05(2)(b)4   and   Wis.
Admin.  Code  §  Med  I.02(3)(b).  Qleai`ing testimony  of Di..  Keimeth  Simoiis, Ti.,  36-40;
Dept. Exs.  1  and 6)

9.    On April 29,  2019, the Applicant filed  a second application for liceiisui.e  (#673925).  As

part  of  her  secoiid   application,  the  Applicant  requested   a  waiver  of  tlle  24-month
postgraduate ti'aining 1.equii.ement "on grounds  of proloiiged illness or disability  oi. other
similar.  hal.dship"  under  Wis.  Admin.  Code  §  Med  1.02(3)(cm)  based  upon  the  liealth
condition of the Applicant's husband. (Dept. Ex. 2)

10. The Board met to review the Applicant's waivei. request in Octobei` 2019. Based upon the
Boat.d's  consensus  that  the   liai.dship  requii.emeiit  under.  Wis,   Admiii.   Code   §   Med
1.02(3)(cm)  applies  to  an  applicant,  not  an  applicant's  spouse,  the  Boat.d  unanimously
denied the Applicant's waiver 1.equest.  The  Boai.d  issued  a  written Notice of Denial of
Waiver on Decembei. 23, 2019. (Simons Ti.. 41 -43; Dept. Ex. 2)

11. The  Applicant  i.equested  a  hearing  coiitestiiig  the  Board's  deiiial  of her  second  waiver
i`equest and tlie consti.uctive denial of her application on Januay  10, 2020.

12. The Applicant has not coinpleted a 24-month post-gi.aduate ti`aiiiing that is acci.edited by
the Acci.editatioii Couiicil for Graduate Medical Education. (T. Stevanovic, Ti..  104)

APPLICABLE LAW

Put.suant   to   Wis.   Stat.   §   448.05(2),   an   applicant   for   licensui`e   for  medicine   must
demonsti.ate that they meet the following critei.ia:

(b)   Except as pi.ovided  in pars.  (c)  to  (I),  an applicant for  a license  to  pi.actice
medicine alld sui.gery who is a gi`aduate of a foreign medical college must supply
evidence satisfactory to the board of all of the following:
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1.    That  tile  applicant  is  a  gi.aduate  of and  possesses  a  diploma  fi.om  a
foi.eign  medical  collcgc  credentialed  by  an  agency  appi`oved  by  the
board.

2.    That tlie applicant has obtaiiied certificatioii by the Educational Council
for Foreign Medical Gi.aduates oi. a successor. oi.gaiiizatioii.

3.    That  the  applicant  has  passed  all  steps  of the  Uiiited  States  Medical
Licensing Examinatioii admihistei.ed by the National Board of Medical
Examinei.s   and   the   Fedei.ation   of  State   Medical   Boar.ds,   or   their.
successor oi.gallizations.

4. That the applicant satisfies one of the following:

a.    The applicant has successfully completed and 1.eceived ci.edit for
24  months  of postgl.aduate  ti`ainiiig  in  one  or  moi`e  pi.ogi`ams
acci.edited  by  the Acci`editation  Council  foi.  Gi.aduate  Medical
Educatioii,    the    American    Osteopathic    Association,    or    a
successor oi.ganization.

b.   The  applicant  is  curl.ently  eni.olled  in  a  postgi.aduate  traiiiing

program accredited by the Accreditation Council for Gi.aduate
Medical Education, the American Osteopathic Association, or a
successor     oi.gaiiizatien;     the     applicant     has     successfully
completed  and  I-eceived  ci.edit  foi`  12  consecutive  months  of

postgi.aduate  training  in  that  pi'ogi.am;  and  the  applicant  has
1.eceived  an  iinrestricted  endoi.sement  fi.om  the  postgradrate
ti.ailiing  program  directoi'  that  includes  confirmation  that  the
applicant is expected to continue in the progi.am and complete at
least 24 months of postgi.aduate ti'aining.

5. That  the  applicant  satisfies  any  othei`  i`equii.emeiit  established  by  the
boat.d by rule for issuing the license.

(c) The boai.d may promulgate lutes specifying circumstances in which the board,
in cases of hardsliip oi` in cases in which tlie applicant possesses a medical license
issued by another jurisdiction, may gi.ant a waivei. fi.om any requii.ement under pai`,
(a) oi. (b). The boai.d may graiit such a waiver only in accordaiice with tliose rules.

Uiidei. Wis.  Admin.  Code  §  Med  1.02(3)(6),  an applicant who  gi`aduates  fi.om a fol.eign
medical school must provide evidence of conipletion of 24 months of postgraduate training oi. t>e
out.1.ently  em`olled  in  an  accredited  progi.am  and  1.eceived  ci.edit  for.  12  colisecutive  months  of
training with expectation of completiiig at least 24 months unless the applicant I.equests a waiver
as follows:
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An applicant may apply to the boar.d foi. waiver of the 1.equireiiients of par.  (a) or
(b) on gi..ouiids of pi.olonged illiiess oi' disability or other similar. hai`dship, aiid each
case will be considei.ed individually on its merits by the boai.d.

Wis. Admin. Code § Med' 1.02(3)(cm).

ISSUES

(1)  Whether the Deparfment's deiiial of the applicant's application for. medical license was
based upon a mistake of fact oi. law, and/oi. ai.biti.ai`y and capi.icious; and

(2)  Wlrethei` the Depai.tment's denial of a waivei. was an eii.oneous intei`pi.elation of wis.
Admin. Code § Med 1,02(3)(cm),

DISCUSSION

The  pi.esen{  matter  iiivolves  the  Medical  Examining  Boai`d's  ("Board")  denial  of the
Applicant's request for a waiver of the 24-month postgi`aduate training requii.ement foi. a medical
license i.equii.ed under Wis. Stat. § 448 .05(b). Specifically, the Applicant requested a waiver based
upoii an "other sirilar hal.dship" pu.suant to  Wis.  Admin.  Code  §  Med  1.02(3)(cm)  due to her
husband's health condition that limited his ability to woi'k full time.

Tile authority of the Boat.d is codified in Wis. Stat. § 448.02 as delegated by the legislature
to pi.omulgate I.ules and regulations govei`ning medical liceiises.   G/./bg;t iJ. Sfc7re, A4ed. E|-¢#7;#7`ng
j}c7.,119 Wis. 2d  168,184-85, 349 N.W.2d 68, 75  (1984).  The put.pose behind Cliapter 448 of the
Wisconsiii Statutes "is to protect the public by insui`jiig that those licensed to pi.actice mediciiie in
the State of Wisconsin ai.e competent to do so under standards which have becoine accepted in the
pi.ofessioii."   Jld,  at  189;  S/7.7.ge77z `J.  Dep I/ a/jzegw/a/7.o7j,103  Wis.2d 281,  286,  307 N.W.2d  664
(1981).  Howevei.,  a Board' s  discretionary  authority is iiot completely  uiifettered.  Impolfaiitly,  a
Boat.d's  decision  caniot  be  ai.biti.any.    jze7.dz.#ge7.  `J.   C)p/owe/7.j; Excy#7j}?jug Bc7„   81  Wis.  2d  292,
297, 206 N.W.2d 270  (1977)  (finding that the Boat.d failed to exci`cise  disci.etion by not setting
forth a rationale for its decision).    As I.ecognized  in  Re7.c7J.J?ge/.,  disci.etion i.equii.es moi`e  than a
choice; it I.eqiiii`es giving the rationale oi. 1.eason beliind the choice.   See /.c7.   Exercising discretion
is  a pi`ocess  that  depends  on  facts  in the  record "and  a  coiiclusion based  on  a logical  i`ationale
founded upon pi.opei.legal  staiidai.ds."   Jd.,  c7./I.ng A4lccJecny  `J.  S/crfe.  49  Wis.  2d  263,  277,182
N.W.2d 512  (1971).

The underlying facts in this mattei. are lai.gely undisputed.   The Applicant graduated from
inedical  school outside of the United States in 2012 and has not completed 24 moiiths of post-
graduate training thi.ough an accredited pi`ogi`am as required under Wis.  Stat.  § 448.05  and Wis.
Admiii.  Code § Med 1.02. In oi.dei. for. a graduate of a foreigii medical school to become licensed
to  pi.actice medicine  in Wiscoiisin, they must  successfully  complete 24  nioiiths  of postgi`aduate
training in an approved pi.ogi.am oi. be enrolled in all approved postgi.aduate ti.aiming pi.og[`ain or
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be  grairfed  a  waiver of those rcquii.emeiits  by the Boai`d.   See  Wis.  Stat  §  448.05(2)(b)  and  (c);
Wig. Admin. Code § Med  I.02(3)(cm).

Under   Wis.    Stat.    §    448.05(2)(c),   the    Board    "inay   proiiiulgate   rules    specifying
Oil.cumstances in which the boat.d, in cases of hardship oi. in cases in wliich the applicant possesses
a medical license issued by another jt`l`isdiction, may grant a waiver from any requii.ement."  The
Board's  applicable  pi.oirmlgated  i`iile provides  that  an  applicant may  apply  foi. a  waivei`  of the

postgraduate training 1.equirements "on grounds of pi.olonged illness or disability o/I o//7e/` s7./7/j/c//.
/7c7rds/7/P, and eacli case will be considered individually on i[s merits by tlie board."  Wis. Admin.
Code § Med  I.02(3)(cm) (emphasis added). It is undisputed that the Applicant so`ight waiver of
the 24-month 1.esideiicy trainilig I.equirement. The Apt)1icant's waivei. request was llot based upon
hei. own prolonged illness oi. disability; i`ather, it was based upoii hei` husband's health condition
and the Applicaiit's decision to stay close to Milwaukee in ordei. to help financially suppoi.t her
family and to keep the Stevanovic Family Clinic opei.ational, (Dept. Ex. 2)

The Applicant argues that the Boai.d's inter.pretation of "otliei. similar. hal.dship" undei. Wis.
Admin.  Code § Med  1.02 is ei.1.oneous and that the uiidei.lying regulatioii is anibiguous given that
it fails to specify tlie meaiiiiig of "other siinilar hardsliip." Fur.thei.,  the Ai>plicant ai.gues that the
Board' s  decision was without adequate I.easoiring and thus,  ai.biti.ai.y  and that the Applicant lias
produced evidence of an "otlrei. similai. hai`dsllip" to justify approval of her. waiver 1.equest.

It is undisputed that "other similar hardship" is iiot defined under Wiscoiisin Statute or the
Wiscoiisin   Administrative   Code.   Moi.eovel.,   the   woi.d   "hardship"   appeal.s   couiitless   times
thi.oughout the Wisconsin Statutes and the Wisconsin Administrative Code often without explicit
definition.  Howevei', the absence of an explicit definition of either "hardship" oi. "other similar.
hal.dship" does not I.endei. § Med  1.02(3)(b) meaiingless or ambiguous. Rather, as i`ecoghized by
the Applicant, the text of an administrative rule is given its plain, common, and accepted meaning.
See, Bc7/.-4iJ iJ.  PJ);c/?a/ogy E}`c7mJ.7".J7g Boa7.c7,  2007  WI App 21, || `10, 299  Wis 2d 387,  398,  728
N.W.  2d  722.  Additionally,  based  upon  its  specialized  knowledge,  experience  and  technical
competence, tlie Board is  given discretionary authority to I.ender licensing decisions based upon
the individual facts of each case when considei.ing whethei. to gi.alit an application seekiiig waiver
of licensing  requirements  on  gi`ounds  of hal.dship.  Wis.  Stat.   §  448.02;  see  also,  Wis.  Stat.  §
227.01(3)(a).

The disci.etionai.y allowance for hal.dsliip waiver.s of agency i`ules is fouiid thi`oughout the
Administi.ative Code; liowevei`, thei.e ai.e very few sections of the Code that specifically  define
"1iardsliip." In one example, exclusive to extending the tempc)1.ai.y licensiire of per.fusioiiists, the

Medical Examining Boar.d has stated that "hardship" may iiiclude "illness of the applicant, illness
or death of a family membei. of the applicallt,  or an accident or natural  disaster.." Wis. Admin,
Code  §  Med  22.05(3)(a).  The  Radiology  Examining  Boat.d  has  set  for.th  what  constitutes  a
"hal.dship" for. pui`poses of waiving or postponing its contiiluing education i`equii`emellts as "full-

time  military  sei`vice  during  a  substantial  part  of the  2~year  per.iod  immediately  pi'eceding  the
1.enewal   date  oi.  an  incapacitating  medical  infii.mity   dooumented  by   a  licensed  health  care
provider.." Wis.  Admin.  Code  §  Rad  5.05(b).  In another example,  in decidiiig whethei. to  waive
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continuing  educatioii requii.ements,  the  Optometry  Examining Boat.d  has  defined  "hal.dship"  to
mean "serious illiiess,  as  determiiied by  a  licensed  health car.e pi.ovidei., or some  other pei.sonal
adversity, as detei.milled by the boai.d." Wis. Admiii.  Code § Opt 8.01(3).

Hal.dship  waivei`s  ai.e i`efei.enced  in  the  Code largely  in the context of existing licensees
seeking waiver of continuing education requii.emeiits for professional liceiisees. For example, an
occupatioiial   thei`apist   or   podiati.ist   licensee   can   seek   a   waiver   of  continuing   education
I.equirements from their respective boards "on the gi.ouiids of pi`olonged illness, disability, or other.

grounds constituting hai`dship." Wis. Adniiii. Code §§ OT 3.06(7) and Pod 3.01 (2). Some licensing
authorities go fai`ther and requii.e tliat the licensee demonsti.ate "pi`olonged illness, disability, oi ....
e}.f7`eme  hardsliip"  (emphasis  in italics  added)  in oi.der to  grant waiver  of continuing  education
requirements.I    Although the  Medical  Examining  Boar.d  lias  also  pi.omulgated  a  1.ule  allowing

physicians to apply for waivei. of continuing education 1.equirements, the rule does iiot 1.eference"hardship"; 1.ather, the pliysician must demoiistrate "gi.ounds of pi.olonged illness oi. disability oi.

othei` similar  circumstaiices,  and  each case will be  considered  individually  on its  met.its by  tlie
boal.d." Wig. Admin.  Code  § Med  13.02(2).2

The  coninion  denominatoi`  among  all  of the  hal.dship  waiver  pi.oyisions  cited  above,
liowevei., is that they involve applications by individuals with existing licenses seeking to waive
continuing licensing i.equii.ements, most notably continuing educatioii. Ill other words, unlike the
Applicant  in  the  pi.esent  mattei.,  those  licensed  individuals  had  already  completed  all  of their
ti.aiiring  1.equii.ements  to  be  licensed  in  their  profession`    With  this  coinparison  and  contextual
backgi.ound, it is i.easoirable to appi.eciate that the Boar`d in the pi.eseiit matter would not want to
extend the waiver to  applicants who did not demonstrate the 1.equisite  competence aiid ti`ainiiig.
Moreover., had the Boai`d inteirded for the "hal.dship" to apply to a family member I.ather than the
Applicant, the rule could easily have incoxpoi.ated that allowance as the Board did under a sepai.ate
waivei. I.ule reflected in Wis. Admin. Code § Med 22.05(3)(a).

The Applicant in the pi.esent matter. applied for licensui.e on two sepai.ate occasions, once
in 2018  and again in 2019.  D1.. Keimeth Simolis, who was a member of the Boat.d at the tiine of
both applications wei.e 1.eviewed, testified at the hearing. The Applicant fii.st applied for.1iceiistii.e
in 2018.  (Dept, Ex.1 ; Tr. 34-40) Aftel. initial review of the 2018 application, the Board provided
the   Applicant   an   oppoi.tunity   to   submit   additional   documentation`   However,   it   was   later
detei.mined that tlie documentatioii submitted misi`epresellted that the Applicant had  completed
ti.aiming in a pl.ogi`am that did not exist. (Ti.. 39-40) The Board unanimously denied the application
based upon  the Applicant's  failure to  subihit evidence  of completion of 24 months  of ti.aiming

I  See eg, Wis.  Admiti. Code §§ SPS  168.03  (governing co`mseloi.s), PSY 4.04(I)  (govei.ning psychologists), PT

9.03(8) (governing physical tlierapists), MPSW  1904(1) teovei.niiig social woi.kei.s),  SPS  131.45(I) (goveriiilig
home inspectoi.s),  SPS 50,424(I)  (governing ba`'bers), A-E  11.07(I), A-E  12.08(4) and A-E  13.08(2) (govei.iiing
ai.cliitects).
2  Likewise,  both  the  Dentisti.y  and  Phai`i`iacy  Examining  Boai.ds  allow  potential  waiver  of continuing  education

1.equii.ements upon a demoiisti.ation of"exceptioiial circumstaiices such as pi.oloi`ged illiiess, disability, or other. similar
cii-c`imstances"  that preveiit a licei`see fi.on n`ectiiig the requii.ements.  Wis. Admin.  Code §§ DE  13.03(11) aiid Phai.
16.02(2).
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appi.oved by the Accreditation Council foi.  G1.aduate Medical Education (ACGME).  (Tr.  40-41)
Tlie Applicant appealed the 2018  deiiial  to the Division of I-Ieariiigs aiid Appeals but tlie appeal
was latei. voluntarily withdi`awn and dismissed. (Dcpt. Ex.1)

In 2019 the Applicant submitted a new application to the Board but this time I.equested a
liardship waiver of the 24-month postgi`aduatc tl.aiiling 1.equii.ement to obtain lier medical license
uiider Wis.  Admin.  Code  §  Med  1.02(3)(cm).   (Dept.  Ex.  2) Di..  Simoiis testified that the Boai.d
was  familiar with  the Applicaiit's file  at the  time  of the  second  application having previously
reviewed her file oil two pi.ior occasioiis dui'ing tlie first application I.eview pi`ocess. Di`.  Simons
also  testified  that the Boai.d had ample time to 1`eview the Applicant's submissions in suppoi.t of
the most 1.ecent application pi`ioi. to making its decision. (Tr. 41 -42) According to Di`. Simons, who
was on the Board at the tine that the hardship waiver. pi.ovision under. Wis. Admin.  Code § Med
1.02(3)(cm) was pi`omulgated, it was the coiisensus of the Boat.d that any hal.dship waiver sho`ild
be based upoli the illiiess c>i. disability of the individual applicant,  and not based upon the illness
or  disability  Qf an  applicant's  family  membei.s.  (Ti..  45,  51,  57-58)  Furthei.,  according  to  Di`.
Simons,  the  Boar.d  envisioiied  the  "other.  similar."  hai`dsliip   waiver  applyiiig  to  extenuatiiig
situations  when  an  applicant  had  already  begrin  their  postgi.aduate  ti.aiming  and  wei.e  close  to
finishing but uirablc to complete it due to an exceptional situation beyond tlieir conti.ol, foi. example
when  a  residency  program  closes  pi.ior  to  the  completion  of 24  months.  (Tr.   32-34,  65-67)
Accoi.ding to Dr.  Simons, the I.ole of the Medical Exaniiniiig Boar.d is to protect tlre public.  (Ti..
23) And the goa.1 of 1.esidency pi.og[.uns is for the beiiefit of public safety and to turn out well
ti.aimed qualified physicians who can safety take car.e of patieiits. (Tr. 31, 60)  Dr. Simons testified
that completion of the ai`duous 1.esidency pi`ogi.uns are a hal.dship in and of themselves and that
the  24-months  of postgraduate  ti.aiiiing  "make  or  break  a  physician."  (Ti..  42,  63)  Finally,  Di..
Simons  testified  that  most  medical  1.esidents  incur  some  form  of financial  hal.dship  as  they
complete their residency and thus, the Boat.d would not consider that a hardship justifying waiver
of the postgraduate tl.aiming 1.equii.ement.  (Tr. 69-70) Based upon the facts pi.esented to them the
Boai'd unanimously denied the Applicant's hardship waivei. I.equest.  (Tr. 43)

Ill the present matter, the Applicant asseils that her. husband's heart conditioii ci.eated an
"other. similar hal.dship" that pi.evented hei. from completing the iiecessary 24-month postgi.aduate

tl`aining progi.am requii`ed for licensiu.e.  She was aware when she started medical school that a
postgi.aduate i`esidency pi.ogram was a necessary part of obtaining a medical license. (Ti.. 132) The
Applicant testified that  she took a year  off fi`om medical  school  and  ended  a  "pre-1.esidency"
pi.ograminFloridasixweeksintotheprogramathei.husbaiid'sI.equestduetohishealthcoirdition,
to  help take cat.e of lier family  and to woi`k at the Stevanovic Family  Cliiiic.  (Ti..  98,121,175)
After completing medical  scliool  in April 2012 the Applicant applied to  approximately twenty
i.esidency progi.ams between 2013  to  2015;  but limited hei` seal.ch primarily  to  the Chicago  and
Milwaukee  areas,  as  well  as,  in the  State  Of Michigan.  (Ti..  101-103)  The  Applicant  was  not
accepted into any 1.esidency pi.ograms in the Milwaukee area. (Ti..  1 19) Although she was accepted
iiito a program in Michigaii, she detei.mined that it was too far. away fi.om her family as she wanted
to"bepi.eseiitin[hei.]children'slifeandhusband'slifeduetohiscoiiditionandtolielpwithfamily
I.esponsibilities." (Ti..  120) The Applicant testified that she did not believe that slie could attend a
24-month i.esidency pi`ogi.am  outside  of Milwaukee due to  hei-husbaiid's  condition and  did not
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seek accommodations to woi.k pal.t-time tlu`ollgh a residency.  (Tr.  99-100)  She last applied for a
1.esidency pi`ogi.aiii in 2015  but did not participate in the  iiitervicw process  because  she  did  iiot
consider it a viable option. (Ti`.  103)

The Applicant and hei` l"sband both testified that he reduced his woi`k hour.s as the pi.imai.y
attending physician  at tlie  Stevanovic Family  Clinic,  which resulted in the Applicant taking on
additional 1.espousibilities aiid iiici`easing the amouiit of hours she woi.ked at the family clinic. (Ti`.
129).   The Applicaiit's liusbaiid also testified at the hearing that despite feeling better. following a
2020 heart valve replacenieiit pi.ocedui.e, lie continues to woi`k pal.t time appi.oximately 25  hours

per week at the Stevanovic Family Clinic and wanted to retire, except tlieii thei`e would be no one
to  supci.vise the Applicant while  slie  is  an APNP.  (Tr.  173)  He testified  that his wife woi`ks  60
hours  per.  week  handling  patient  cai`e,  §upei`vising  the  cliiiic's  bciokkeeping,  aiid  performing
adnrinisti.ative functions at the family clinic. (Id.) Accoi.ding to the Applicant's husband, the family
clinic would not survive and would have to close if his wife was i.equii.ed to coinplete a 24-month
resideiicy.  (Tr.   129,  173-174)  In  addition,  the  Applicalit's  husband  states  that  trying  tc>  hii.e  a
replacemeiit to cover her. i.espoiisibilities at the clhic while she attempted to complete a residency
would be too expensive,  (Ti`.182)  The Applicant's husbaiid testified that tlleii. family's financial
concei.ns, including tile fact that they liave tlu.ee kids in college and the fact tliat he wants to 1.etii.e,
pi.event the Applicant fi.om leaving the family clinic to pal.ticipate in a 1.csidency pi`ogram. (Id.)

The  Depai.tmeiit  assei.ts  that  the  Board propel.ly  exei.cised  its  discretion  in  deiiying  the
Applicant's  l`eque§ted waiver..  Fui.thei.,  the Depai.tmelit asserts  that the Board's  interpretation of
whether the hardship should or should not apply in the pi`esent matter is reasonable. For example,
as stated above, Di.. Simons testified that the goal Ofpostgi.aduate traiiiing aiid licensure is to ensure

public safety and thus, standai.ds for licensure should not be relaxed primai`ily out of concern for
that i.eason. Even doctor.s who testified in suppoi`t of the Applicant recognized that the postgi.aduate
ti`aining is an impoi.tart component of becondng a competent doctoi..   (Tr.151) Di..  Simons al`so
testified  that the  genei`al I.equii.ements  for licensui`e undei. Admiiiisti.ative  Code,  Chaptei.  Med  1
focus on the applicant themselves.  Tlnis, it makes sense that any hal.dship waiver 1.equested would

apply to the applicallt, not to a family member.  Fur.thel.more, accoi.ding to Dr. Simons thei.e should
be some attenipt to complete ti.aiming oi. evidence of ti.ainiiig in pi.ogi`ess by an applicant to justify
a liardship waiver of the residency postgi.aduate training 1.equil.ement.  The Applicant in the pi.esent
matter iievei. stai.ted a residency progi`am.

The prepondei.alice of evidence presented in this matter established that the Applicant and
hell husband' s concern foi. the financial and opei.ational viability of the Stevanovic Faniily Clinic
was a di.iving motivatioii for. the Applicant's decision not to pal.ticipate in or complete a 24-month
postgi.aduate residency. Thei.e was little testiniony oi. evidence that the Applicant was 1.equired to
forego a 1.esidency pi.ogi.am in ordei` to take cai.e of hei. husband due to his heal.t conditioii. OIL the
colitrary, the Applicant's liusband continued to woi.k despite his health issues and even after his
conditioninprovedfollowingaheai.tvalvei.eplacenieiitpi`ocedui.e,hechosetomaintainai.educed

pal.t time woi.k  schedule.  Ill  oi`dei. to  suppoi.t  the  Stevanovic  Family  Clinic  while  her. husband
maintained  a  i'educed  workload,  the  Applicant  chose  to  increase  her respoiisibilities  and  woi`k
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houi.s at the clinic. Ftirther, the Applicaiit and hei. husband cliose iiot to hire soiiieone to l`eplace
the Applicant similarly for. fiiiaiicial 1.easons.

Unlike a pi.oloiiged illness oi. disability, which is coiixpletely outside the coiiti`ol or choice
of an individual, the Applicaiit chose to forego a 1.esidency pi.ogram that 1.equii.ed hei. to be away
fi`om hei` family so tliat she cotild stay close to home to fiiiancially suppoi.t her family aiid out of a
desii`e to maintain the Stevanovic Fandly Clinic. It was a decision and choice the Applicant made
that was witliin her conti.ol. In additioii, the Applicant chose to apply to only a limited number of
1.esidency pi'ograms close to her home and even I.ejected an offer. to pal.ticipate in a pi.ogi.ain that
i.eqiiii.ed her to be eight houi.s away from home and the clinic. hi effect, the Applicant decided to
put hei` family, the family business, aiid the 1.elated fmaiicial stability of both above and befoi`e her
desire  to  become  a  licensed  physician.    As  hal.d  as  that  decision  may  have  been,  it  is  iiot  a
"hardship" siiiiilai` to a pi.olonged illness oi` disability to justify waiving the 24-month postgi.aduate

I.esidency  ti.aiiiing  pi.ogi`am  required  of  all  physicians  before  they  can  become  licensed,  As
1.ecognized   by   Di'.   Siinons,   the   majority   of  medical   1.esidents   completing   their   24-moirdi
postgi.aduate  ti.ainiiig  iiioui. financial  hardships  to  suppoi`t themselves  and  their.  families.  If the
Applicant's  circumstances  in  the  present  mattei.  wei.e  to  qualify  as  a  hardsllip  under  Med
1.02(3)(cm), theii hundi`eds of 1.esideiits in training who sinilarly struggle to financially suppolf
themselves and their families thi`oughout a residency would likely seek hardship waiver.s.

The Department pi.esented credible testimony fl'om a member of the Board that set fol.th
the Board's rationale for its decisioii to  deny  the Applicant's hal.dship waivei. 1.equest.  Although
"other siiullai` hardship" is not defiiied i.inder tile Board' s pi.omulgated 1.ules, the Boar.d's common

sense interpi.etation limiting the hal.dship to only the individual applicant is supported by the fact
that the Board could have  added  language to  the nile  allowing the  hal.dship to  iiiclude family
menibei`s as the Board has done in anothei. hal.dship waivei. I.ule uiider Wis.  Admin.  Code  § Med
22.05(3)(a),  but obviously  cliose  not to  in  Wis.  Admin.  Code  §  Med  1.02(3)(cm).  Fulilier,  the
testimony  supported  the Boat.d's  rational  that  the  waiver  pi.ovision was  envisioned  to  apply  to
situatioiis whet.e an applicant has all.eady begun the postgi.aduate ti.aiiiiiig. (Ti.. 33-34) The Board's
1.ationale  is  1.easonable  as lliost  hal.dship  waivei.s  undei.  the  Code  apply to  individuals who  ai.e
already licensed. Based upon the Board's ultimate goal of protectiiig the public by only licensing
competellt  medical  pi.ofessionals  who  have  demoirsti.ated  successful  completion  of a rigorous
ti`aining, the Board's  intei.pi.etation and I.efusal to  apply  the hal.dship  waivei` to tlie Applicant in
this matter is suppoiied by both the facts and the law. Futher, the Applicant has failed to persuade
me tlrat tlre Board's decision was arbiti.ai.y ol. capricious, that any error. of fact or law was made,
oi. that the Board en.oneously iiitci.preted Wis. Adiiiiii.  Code § Med  1,02(3)(cm). Based upon the
pi`eponderance  of evidence  presented,  the Board's  conclusion was  founded upon  its  specialized
knowledge  and  expel.ience,  supported  by  a  logical  rationale  and  based  upon  the  propel.  legal
standai.ds,  including  the  undisputed  fact  tliat  the  Applicant  failed  to  demoiistratc  she  met  the
requirements  for.  licensui.e  under  Wis.  Stat.  §  448.05(2).  Therefor.e,  the  Boai.d's  deirial  of the
Applicant's  1.equest  for  waiver.  of the  24-month  postgi.aduate  training  I.equirement  was  not  an
ei.roneous exercise of discretioll.
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PROPOSED CONCLUSIONS OF LAW

I.   The Medical Examining Board has the authority to render a decision in this matter
pursuant to Wis.  Stat.  §§ 448.02(1) and 448.06(2).

2.    The Medical Examining Board colfectly deiiied Tatjaiia Stevanovic's 1.cquest for
waiver of the required completion of 24-month postgraduate training in an accredited
program under Wis. Admin. Code § Med  1.02(3)® and (cm).

3.    Pursuant to Wis. Admin. Code § SPS  1.08(4), Tatjana Stevanovic failed to prove by
satisfactory evidence tliat the Medical Examiiiiiig Board made a mistake of law or
fact, that the Board's decisioii was atoiti.ary and capricious or that she met the
eligibility requirement to be credentialed under Wis. Stat.  § 448.05(2).

4.    The Medical Examiulng Board correctly found that the Tatiana Stevanovic does not
meet the requirements for liceiisure under Wis.  Stat.  § 448.05(2)a) in constructively
denying her application for liceirse to practice medicine and sui.gery.

5.    The Division ofHearings and Appeals has the authority to issue this proposed
decisionpursuant to Wis.  Stat.  § 227. 46 and Wis. Admin. Code § SPS 2.10.

PROPOSED ORDER

THEREFORE, IT IS HEREBY ORDERED that the Medical Exaniining Board's denial of
the Applicant's request for waiver and const"ctive denial of her Aprd 29, 2019 application for
ncensui`e ai.e affirmed.

Dated at Madisou, Wisconsin on this 14th day of June, 2021.

STATE OF WISCONSIN
DIVISION OF HEARINGS AND APPEALS
Madison, WI 53705
Telephone:         (608)266r2447
FAX:                     (608) 264-9885
Email :                  Kristin. Fredrick@wisc ousin. gov

By:
•,'         .)

Ki.istin P. Fi.edrick
Adininisti.ative Law Judge


