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Before the
State Of Wisconsin

Board of Nursing

In  the Mattei. of the Disciplinai`y  Pi.oceedings
Against Philip M. Lemon,  Sr., L.P.N., Respondent. FOTd:LL#:RCD[E]fiNOAON5;R4DERi

I)ivi§ioii of Legal Seivices alld  Coln|)lialice Case No.18 NUR 412

The Stale of wisconsin, Board of Nul.sing, having considered the above-captioned matter
and having reviewed the record and the Pi.oposed  Decision of the Administrative Law Jiidge,
make the following:

ORDER

NOW, Tl[EREFORE, it is hei.eby oi.dei.ed that the Pi.oposed Decision annexed hereto,
filed by the Administrative Law Judge, shall  be and hel.eby is made and ordei`ed the Final
Decision of the State of Wisconsin,  Board of Nursing.

The I.ighls of a pally aggrieved  by this Decision to petition the department for rehearing
and the petition foi.judicial  i.eview are set foi.th on the attached  "Notice of Appeal  Information."

Dated at Madison, Wisconsin on the 10 day of Ju_ne

`€ang#'ulJd-.
Membel.

Board of Nui.sing
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Before The

State of Wisconsin
DIVISION OF HEARINGS AND APPEALS

Tii the Mattei. of I-)iscipljimry Proceediiigs ^gaiiist
PHILIP M. I,F,MON, SR., I^P.N., Resi)ondent

I)H^ Case Nc).  SPS-21-0011
I)I,SC C{ise Ntis.  18 NIJR 412

PROPOSF;I) I)I]CISI0N ANT) ORI}I]R

Tlle T)arties to this proceedil`g for I.urposes of wis.  Stat.  §§ 227.47(I ) ,ind 227.53  ai.e:

Philip  M.  I,em()ii,  Si..

T`icsoii, AZ 85705

' M. I.enllo'\

Yo`ingstown. OH 44505-4436

Tomalb WI  54660

Wisconsin Board of Niirsiiig
P.O. Box 8366
MndisoiL wl 53707-8366

Depailmei`l of S&fety find Professional Services,
Divjsioit of ljegal Services and Comi)liance, by:

^ttomey ^liofa Kennedy
Deparlmelit of safety and r'rofessional Services
Division of Legal Scrviccs and Complialrec
P.O. Box 7190
Medisoii, wl 53707-7i9O
Alicia.Kennedv@wiscolisin.e:ov
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PROC13DURAI, HI`STORY

T`hc pi.occcdings in this Liia(lcr were iLiitia(ed on February  12, 2021. wlien the Dcpaiwhen( of
Sflfely aii{l ]'rofessioual Scrviccs (Departiiiciit), Division of Legal Sorviccs and Compliance

(Divisio»} ffled a fonnal comi)Iainl ng!iinst Respoirdeiit Philip M. Lemoi\ Sr„ L.P.N„ alLegiiig that
Respondeitt ciigaged  in coirduet quralif}ring as grounds for taking discipliiiary action on  his license

p`iitwant to Ws. ^dmin. Code §§ N 7.03(6Xf) and 7.03(8Xd) and Wis. Stol. § 441.07(lgxc) dy
beii`g uunble to pi.actice safely by reason ofalcchol or olhcr substhncc `isc;  dy makiiig ci.roLs in

i7rescribit`g, dispensing, or a{lmin;stering medication; and by engaging iL` acts which show that he is
utlfit or jncompetel`t I)y reason Of negligence, abuse of alcohol or other drugs; or mental
ittctimpet¢ney. ^dminis(I.:I(ive I,aw Judge Sally Pederson (ALJ) \^ras assigt`ed to the mfltter.

The Notice orHearing and the Complaint (r`lotice aLid Colnplaint) wet.e sem/ed on
Rcspondcnt by the Division oil I`ebnrary  L2, 2()21. The No(ice aLid CoJnplain( wci.e seiit by bolli
cer(ified aiid regular mail. An Answc>r lo the Coiixplaint was to be filed withiii 20 days front lhe date
of scivice oftlie Complaii`t. No Aiis\ver has been filed. Following expiration oftho 20-day time

period to file an Answer, the AU scheduled a telaphoiie prehearii`g conference for March  18, 2021  fit
10:00 a.In. Notice of the I)itchcai.ing conforciicc was sent to both paities that ii]structed Rcspor`dout to

provide the ALJ with a telephone number Ilo later tlran March  17. 2021, at wliich Respol`dent could
be rcziched  for the conference, Respon{IenL failed to r]rovide a telephone n`rmber.  At  the pitelieariiig
ct]iiference lre]d oil Marcli 18, 2021, tlie ^LJ called tlie Respondent twice, at approximately  10:05
a.in. and  10:20 a.lil.  Rcspondonl did Trot answer the telcpholic citlicr tiltic, and thci.c \vas no voicciirail
recording tha( allowe{l the ALJ to  leave a itressage. Ali autoiira(ed niessage read: "This nuniL]er (608)
462-3478 caiiirot be reaclnd." Based upoii Rcapondent's failurt> to fflc all Answer to tlre Coiiiplaint
and fai.Lure tc> appear at the prcheariiig confeience, the Divisioii movecl for default piirsuant to Wis.
Admii`. Code § SPS 2.14 and Wis. Adiwh. Cede § HA  I.07(3)(a).

On Mai.ch 22, 2021, the; ALJ issued a Notice of Deftiult against Respondent and orclcred the
Division lo file a recomm€2irded proposed dccisiou aiid older by April  19, 2021. The Division tin`ely
filed  its submission.

FrmINGs OF F^cT

Eag[sRelatedtothe^ll:aedvio[atiotts

Findirigs of Fact  ) -11  are takeiL fron`  the Division's Coit`plaii`l filec! against Respondent ill
this matter.

I.    Responden( Pliilip M.  Lemon, Sr., L.P.N., (D{)B                                 1968) is liconscd  !n the state
Of VI/iscoiisii`  n§  a  I)ractical  i`urse,  havilng  Liceiisc  iiuiiiber 318806-31,  first  issued  on
Septeiubcr 29, 2014, and cut.I.cnt through April 30, 2021.  Respondcnt's iuost rcccnt nddi`ess
on file with the Wisconsii` Ilo artmeiit of Safety and  Pi.ofessioi`al Services (I)Opal.tiiient) is

Wiscoiisin  53704-7635

2.    Upon jnforrmation und belLof, Respondent curc"-eddrces is
Youi`gstown, Oliio 44 505-4436.
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3 .    At all times I.elevant to this proceeding, Respondent was employed as a liceiised pi`actical
nuL.se at a medical facility (Facility),  in Tomah, Wjscoiisii`.

4.    On Deceinber  10, 2016, Respondciit smelled  of alcohol `ipon ari.iving to woi.k at the Facility.
Responde]it submitted to a bi.eath alcohol test and was foiil`d to have a blood alcohol coiltent
of o.074%. Respondent was suspended fl.om dtity fi.om Febi.uary  12, 2017 to Febl.iiary 25,
2017.

5.    On Jaiiuary  15, 2017, Respoiident asked anothei. n`ii`se <`why a medication wo`ildn't scail

(BCMA)."I Respondent had incorrectly removed oxycodone IR fi.om the Oniliicell iiistead of
the I)hysician-oi.dei.ed oxycodoiie SR. The nursE> assisted Respoiident before the lnedication
was given to the patient.

6.    On Jaiiuai.y  15, 2017, Respondent incoi.rectly dispensed moi.phiiie oral solution 5mg/0.25m]
to a patieiit.  Respondent liad not used BCMA appropriately because he lrad accessed the
Omnicell thi.ee separate times, in violation of the Facility's policies. The dose that was
ordered was  15mg, and  15 mg wei'e removed from the Omnicell, but because Respoiident did
not use BCMA as I.equii.ed, the oi'dei.ed dose could not be atti.ibiited to the col.i'ect patiei`t.

\
7.    On Jani`ary  19, 2017, Respoiident failed to administer four medications to a patient because

he believed that the medications were not available, Another nurse infoi.med Respondent that
tile medications were available in the othei. Omnicell down the hall and that I)harmacy needed
to be notified of the discrepaiicy, Respondent took Ilo further action and did not document
withholding or any otheL` information I.egarding the medicatioiis  in tlie electronic medical
I.ecords.

8.    On January  19, 20] 7, Respondent removed foui` tiines the oi.dered dose of inoi`phine for a

patient from the Omnicell. The physician ordei. was foi. "moi`phine oi.al concenti.ate
(20mg/ml) soln, instructions; 5mg/0.25ml oral q2h pin." Resi)ondeiit documented
administering 20mg of moi`phine.

9.    On January  19, 2017, Respondent I.equested assistance from aiiothei. niu.se to docitiiient a
discrepancy in (he Omnicell I.egai.ding morphine-IR  15mg tablets` Respondeiit had
accidentally pulled five tabs instead of four. Howcvel., thei`e wet.e other disci.epailcies foi` this
medication fl.om the saine day involving Respondent that could not be reconciled from
Respondeiit' s documeiitation.

10.  On Febl.uary 28, 2017, Respondent's Nurse Managei. met with Respondent and Respondeiit
was resti.icted fi`om woi.king as an L.P.N. from Febi'uary 28, 2017 to Mai.ch 2, 2017 but was

pei.mitted to pet.foi.in iiLii.sing assistant duties dill.iiig the day sliift, diie to I)ote»tial patient cai'e
concerns. Respoiident I.eceived additioiial ti.aiming aiid orientation. Respondent was resti.icted
tc) an 8-houl. woi.kday, was assigned to wol.k with registel.ed niil.se preceptoi.s, and was
requji.ed to repoi.I to the chat.ge i``ii.se. Respondent was placed on L.P.N. orieiitatioii on March
3,  2017.

I  BCMA stands for bal.code iiiedication  administratioi`.
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11.  OIL March  19, 2017, Reapondent made an error in tile administiation of a medication to
Patient A that led to a nursing assistant ingesting the medication. Respondent forgot to give
tile patient their folio acid i  mg, and their gabapentin  125mg/2.5ml solution. Rcspondei`t
mixed the crushed folio acid tablet and gabapentin solution into a bottle of vitamin Water,
which he believed belonged to Patient A. The iiursing assistant later took a diink of the
Vitamin Water and noticed that Respondent mistakenly mixed the patient's medications into
her drink. Respondent did not follow appropriate BCMA procedure, documented that 5ml of

gabapentin was given (wlrich was double the ordered dose of gabapentin), did not validate
the proper route, and incorrectly documented tl`at the medication was given to the patient.

Facts Related to Defaillt

12.  The Notice of Hearing and the Complaint (Notice and Complaint) in this matter were served
on Respondent by the Division on Febi.Wary  12, 2021, The Notice and Complaint were sent
by both eel.tified  and regular mail.

13 .  An Answer to a Complaint was to be filed withiii 20 days from the date of service of the
Complaint. No Answer has been filed.

14.  Following expiration of the 20-day time pet.iod to file an Answer, the administrative law
jiidge (ALJ) scheduled a telephone prehearing conference for March  18, 2021  at 10:00 arm.
Notice of this preheariiig coirference was sent to both pal.ties, with instructions Respondent

provide to the ALJ a telephone rmmber at which Respondent could be reached for the
conference no  later tlian March  17, 2021.  Respondent failed to  provide a telephone numbei`.

15 . At the prehearing coirference held on Maroh  18, 2021, the ALJ caued the Respondent twice,
at approximately 10:05 a.in. and  10:20 am. Respondent did not answer to telephone either
time, and there was Ilo voicelnail i`ecordiiig that auowed the ALJ to leave a message.  All
automated message read: "This i`uinber (608) 462-3478 cannot be reached."

16.  Based upon Respondent's failure to file an Answer to the Complaint and failure to appear at
the preheating confer.ence, the Division moved for default pursuant to Wis. Admin. Code §
SPS 2.14 and Wis. Adinin, Code § IIA 1.070Xc).

17.  On March 22, 2021, the ALJ issued a Notice c>f Default against Respondent and ordered that
the Division file a recommended proposed decision and oi`der by April  19, 2021.

18.  The Division timely filed  its i`econrmended proposed decision and ordei`.
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DISCUSSION

JwisdictioiralAutlioritv

The  Wisconsin  Board  of Nursing (Board) has jurjediction  over this  matter pursuant to  Wis.
Stat.  §  441.07(1c),  Wisconsin Stat.  § 440.03(I) provides that the Depailment "may promulgate rules
ddedniiig unifomi procedures to be used by the depaitlnent . + . and atl examining boards and affiliated
coredentialjng   boards   attached   to   the   deparfmeiit  or` an   examining   board,   for   .   .   .   conducting

[disciplinary] bearings."  These rules are codified in Wis. Admin. Code Ch. SPS 2.

Put.suant  to  Wis.  Admin.  Code  §  SPS  2.10(2),  the  ALJ  lias  authority  to  preside  over  this
disciplinary pi.oceeding in accordance with Wis.  Stat.  § 227.46(1).

Defa\llt

The regulations tliat govern the procedures jn these matters specific that the Departnient's
service upon the Respondent by mail is complete upon mailing. Wis. Admin. Code § SPS 2.08(I).
Here, the Division piopei.ly served the Notice and Complaint upon Respondent by mailing a copy to
the address on file with the Depai.tinent.

Under Wis. Admin. Code § SPS 2.14, if a respondent "fails to answer as I.equired by s` SPS
2.09 or fails to appear at the hearing at the time fixed therefor, tlie respondent is in default and the
disciplinary authority may make findings and enter an order on the basis of the complaint and other
evidence`" Sbe "/So Wis. Admin.  Code  §  IIA  1.07(3Xc).  Respondent violated  Wis. Admin. Code §
SPS 2.09(4) by failing to file an Answer to the Complaint within 20 days from the date of service.
Respondent also failed to appear at the preheat.ing telephone conference on Mat.ch  18, 2021  and
failed to provide a current telephone nuinber as ordered by tile ALJ.  Therefore, Respondent is in
default, and findings and an order may be entered on the basis of the Complaint.

Violations

The Boai.d has the al`thoi.ity to impose disciplilie against the Respondent pursuaut to Wis.
Stat.  § 441.07.  Following an  investigation and discipliiiary hearing, if the Boai.d  determines that a
tliat a nui.se has committed "[o]ne or nioi.e violations of this subchapter or any I.ule adopted by tlie
boai`d uiidei` the a`ithoi'ity of tliis s`ibchaptei.," oi. "[a]cts wliich sliow the registei.ed nurse. . .to  be uiifit
oi. incompetent by i`easoii of negligence, abuse of alcohol oi. other drugs or iiiental incompetency," oi.
has coniniitted "[m]iscoiiduct oi` uliprofessioiial conduct," it may "I.evoke,limit, suspend oi. deiiy a
reilewal of a license of a I.egistered nui.se .... " Wis. Stat.  § 441.07(I g)(b), (c), aiid (d), respectively.

Purs`iant to Wis. Admin.  Code § N 7,03, the gi.ounds foi. dei`ying or taking disciplinary
action on a liceiise oi. col.tificate are any of the following:

(6)  Unsafe pi.actice or s`ibstandard cai`e,  iiicluding any of the followjiig:

(f) Unable to practice safely by I.eason of alcolrol or othei` substaiice use.
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(8) Impi`opcr pi.esoribiiig, dispensing, or admiili§ti`ating medication or driig related offenses,
including any of the following:

(d) Eri.oi. jn pL.esci.ibiiig, djspensjng, or administeiing medication.

Pursuai`t to Wig.  Stat.  §    441.07(1g), the Board may deny an initial  license or i`evoke,  limit,
susi)end,  oi` deny tlle renewal of a licelise. . . if the Boat.d fiiids that the applicant ol` licensee committed
any of the following:

(c)  Acts which show the registered nut.se, n`il.se-midwife, oi. licensed practical n`irse to be
ullfit ol. incompetent by i'eason of negligence, abllse of alcoliol or other di`ilgs, oi. mental
incompe(eiicy.

The facts ill this matter are undisputed. On December  10, 2016, Respondent was intoxicated
at work with a BAG of o.074%.   Respoiideiit was suspended from his duties fi.om Febi.iiary  12, 2017
to Febi.uary 25, 2017. Respoiident violated Wis. Admin` Code § N 7.03(6)(f) by beiiig unable to

practice safely by I.eason of alcohol or other substance `ise and Wig. Stat.  § 441.07(lg)(c) by
cominitting actions which show the liceiised practical n`irse to be \iiifit by I.eason of negligeiice,
abiise of alcohol oi. other di`ugs, or inental incapacity.

Respondeiit also acted impropei.ly on sevei.al occasioiis while 8t woi.k with i`egai`d to the
dispensation and admj]iisti.ation of medications.  For example, on January  15,  2017, Respondent
iiicori.cctly i.emoved oxycodone IR from the Omnicell instead of the physician-ordei.ed oxycodone
SR. On January 15, 2017, Respondeiit incoi.1.ectly dispensed moi.phjne oral solution 5mg/0.25ml to a

patient.

Oil Jaiiuary  19, 2017, Respondent failed to administei' foii]` medications to a patient because
he believed that the medications were iiot available.  Respoiident took no fui.ther action and did not
docuinent with]iolding oi. any other infoi`mation regardiiig the medications in the electi.onic medical
recol`ds. On tliat same date, Respoildellt also l`emoved foui` times the ordei.ed dose of moi.phine fol` a

patient from the Omiiicell and administered it to a patieiit. In addition, Respondent i`equested
assistaiice fi`om aiiotliei. nui'se to document a disci.epancy in the Omnicell regal.ding morphine-IR
15mg tablets because he had accideiitally pulled five tabs instead of four.

On March 19, 2017, Respondent eri.ed in the administration of a medication to Patient A that
Led to a nursiLig assistant ingesting the medication.

By engagjl`g in the actions desci.ibed above, Respondent violated Wis. Admin. Code § N
7.03(8)(d) by coininittillg el.I.oi.s in pi.escl.ibiiig, dispensing, oi. adininistei`ing medicatioii.   Because he
violated the i`ules of professional conduct, Respondent is subject to discipline pui.siiant to Wis. Stat.  §
441.07(lg)(b), (c), and (d), and Wis. Admin. Code § N 7.03.
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Disciplillc

The till.ec purposes of discipline in a professional misconduct case ai.e: (I) to pi.omote the
i`elrabilitation of the credential holdei.; (2) to protect the I)ublic fi`om other itistauces of misconduct;

aiid (3) to deter othoi' credeiitial holders from engaging in similar conduct. S/a/e ii.  f4/d/./.c/7, 71  Wis.
2d 206, 209, 237 N`W,2d 689 (1976).

The Division has I.ecommended that Respo]ideiiL's  license and any appiit.teLiant (.ight to renew
bc revoked. The recommended discipline is consisteilt with the purposes al`ticlilated jn 4/t7r/.c/7.
Although promoting rehabilitation is one of the p`ii'poses of discipline, I.ehabiljtatioii seems unlikely
in this case. Having obtained no Answer from Respondent following the Notice and Complaint, and
having failed to appeal. for the preheai`ing confei.ence, the Board calinot detei.mine whethei` any
I.ehabilitative iiieasiii.es would be effective< Respondent's inactions and failui.e to cooperate
demoiistrate a lack of i`espect for Board authority.

Respondent's condLict was egi`egious and significantly endangers the piiblic.  "Protectio]i of
tlie pLiblic is the pili`pose of reqiiii.ing a license," S}c7/e ex )'e/.  Gree7I iJ.  C/c77*,  235 Wis. 628, 631, 294
N.W. 25 (1940). When a license is gi.anted to an individual, Wisconsin is assuring the p`iblic that the
licensed individual is competent in his oi. her profession. f//./'//gez v. Dcp '/ o/Jzeg!//a//'oj) &r I).ce)/si.)ig
Dej7//.S#)J E,Ta7//7.7?/./?g j}c7„  103  Wis.  2d 281, 287  ,  307 N.W.2d  664  (1981 ).  It follows that if the State
caniiot assure the public of the licensee's competence to practice the pi`ofession, them revocation is
appropriate.  G7./be7.f iJ.  S/a/e A4ed/.cc7/ Ero7)I7.77r.„g Bd.,119  Wis, 2d  168,189-90, 349 N.W.2d 68

( 1984). Revocation of Respondent's license and any appurteiiant l`ight to i.enew al.e necessai.y to
protect the public fi.om other ilistances of misconduct. Registered ntii.ses are liceiised to care foi- the
sick and iiijui.ed, a vuliiei.able popiilation.  Respondei`t woi.ked while intoxicated aiid made ei'roi.s  in
the adininisti.ation and dispensation of inedications. Even after being suspeiided by his employei`,
Respoildent contillued to make medication el.rol.s, some of which could have been deadly.

Revocation  is also necessai`y to detel. othel` licensees fi.oln  engaging in similar conduct.
Diversioii of conti`olled siibstances, exploitation of a vulnerable adult, and falsifying an application
foi. licensui.e all constitute set.ioiis inisconduct, which caliiiot be tolei.ated. Revocation of
Respondent's I.ight to I.cncw will sei.ve to deter othci`s fi.om comniittiiig siiiiilai. violations.
Revocation is an appi.opriate i`esponse to Respondei`t's disrespect for patient welfai.e] tlie law, and the
licensiiig authority goveriiing his pi`ofession.

Even thoiigh Respoiident's  liceiise may expii.e befoi.e an order is enter.ed, it js appi.opt.iate and
necessary to impose discipline. Wisconsiii Stat.  § 440.08(3)(a) allows the holder of a ci.edeiitial to
I.estore the ci.edential even after expii`ation by simply paying the application 1.enewal fee and a late
I.enewal penalty of $25. The Department is empowered with tlle ability to promulgate I.`iles requii.ing
credential holdei.s who have failed to i`enew the ci.edential  foi. five yeai's to complete additional
I.eqiiii.ements to I.estoi.e tlieii. licenses. SL.a Wis,  Stat.  § 440.08(3)(b).  Read togethci., these pi.ovisioiis
have been iiitei.pi.eted by the Deparimeiit to mean that credeiitial lioldei.s I.etain a riglit to
automatically I.enew their credeiitials withiii five yeal.s of expiration by simply payiiig the ]equii.ed
fees. Thus, Respoiident woiild liave an aiitomatic riglit to I.eiiew his license `intil Febi.iiary 27, 2026.
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The fact that Respoiident retains a i`ight to I.eiiow makes the reasoiiing for. discipline against active
licensees eqiially appropiiate foi. expii.ed licensees.

Finally, the discipliiie imposed is consisteiit with pi.joi. Boat`d decisions. Slee //7 /77c? A41a//e7` a/
Discipliiiai.y Pi.oceediiigs Againsl RocheJle A. Cilrrenl. R.N.,  Board OrderNo. 06238 (Iune 13,
2019) (Boal.d I.evoked i`ui.se's right to t.enew her licei`se pill.§uant to the Nul.se Licellsure Compact for

iiiisdemeanoi. colivictions, failiil.e to I.epoi.t co]ivictions to the Board, aiid discipliiie in Arkansas);2 /w
the Malfei. Of Discipliiiaiy P1.oceediilgs Against Sfephaiiie Y. Gaiiies, L.P.N., Bot+rd Order No. 04686

(Api.il 29, 2016) (Board I.evoked n`ii.se's right to reiiew hei` license and privilege to practice niirsing
pui`s`lant to the Niii.se Licensui.e Compact for failiire to coopei.ate wi(h Boat.d's investigation after
complaiiit that niii`se took financial advantage of a patieiit and was convicted of foi'gery-uttering,

:;1,?,`;:I,::]`;j]Z]::);;`#;7:e#;,I;::#eft,.I;fcy,;`,f„j;`,;°';;::i;end:.:g°sbfa::,.Ts:[#/yp;S%:ts,i:}i:,i,;1?,i:Cft#.:aE`odat.d
Oi.der 04613  (Mai.ch  18, 2016) (Board revoked i"rse's right to renew hei.1icciise and pi.ivilege to

P]::::'t::all::.1:1:;ti::S:`:;`,tdt°a#:err:'£:gecij:I::es:1:i:t°:]:€:::i::I::ii.`:`|:t:°dco°#:1::::;.4W[tha`t

In light of the facts of this case, the factoi.s set foi.th  in A/dr/.c/?, and pi.io!. Boai`d decisioiis,
it is appropriate to I.evoke Respondent's license and any appui.tenant right to I.enew his license to

p(.actice registei.ed nursing in Wisconsin.

Costs

The Board is vested with discretion concei.lling wllethel` to assess all or pail of the costs of
this pi.oceeding against Respondent. See Wis.  Stat. § 440.22(2). In exercising such discretion, the
Board must look at aggi`avating and mitigating facts of the case; it may iiot assess costs against a
liceiisee based solely on a "rigid I.iile oi` iiivocation of all omiiipresent policy," such as preventing
those costs fi.om being passed on to others. IVocseJ7  iJ.  S/c7/e Depc7J`/7/7eJ7f a/Jzeg"/o/7.o77 & I,J.ce7?S/.77g,
P/?a/.//7¢c)J Zrc7/)/7.7?/.77g Bca7.d,  2008  WI  App 52, " 30-32, 311  Wis.  2d.  237,  751  N.W.2d 385.  In

pi.evious oi.dei.s, Boai`ds have co]isidered the following factoi.s when detei`miniiig if all or pal.t of the
costs shotild be assessed against the Respondellt: (I) the iitimber of counts charged, contested and

proven; (2) the natTii.e and seriousness of the miscoirduct; (3) the level of discipline souglit by the
pi.osecutoi`; (4) the I.espondent's cooperation with the disciplinary process; (5) pi.ior discipline, if ally;
(6) the fact that the Department is a program I.evenue agency, fiinded by othei. licensees; and (7) any
other re\evaut circ;u"sttlTrces.  See ln the Matter Of Discipliiiaiy Proceedings Against Elizabeth
j}t/ej7z//.-F7././z, LS0802183CII[ (Aug,  14, 2008).   It is within the Board's discretion as to which of
these factoi.s to considei., whetliei. other factoi.s should be considered, and how much weight to give
any factoi.s considered.

Coiisideiing the above factoi.s, it is appropriate foi` Respondent to pay the fiill costs of the
investigation 8iid  pi.osec`ition of tliese pi.oceedings. Respondent defaulted, aiid the factual allegations
have bccii deemed admitted. Respondent displayed dangei`ous and hal.mfiil beliavior while practicing

2   lil  llie   ^ilcll(ei.  ()i I)iNci|)Jill(il`\I _I'i`()cceiliiifrs  it.gili}i.s[   Roclielle  A.  (:Iil.I`eii(`   R, NI. `   BonTd  Order  No.  06238

3   I,,  l],c I)I.oceelli'1 )Il(l''ie  )I.  (;aille.S No
4  Ill  lhe  Mclller  ol` I)isci!]Iimll`\I  l'i.oceediliRs  il£{Iiilsl  Kelhl  lJ   Kt)\ii(Ill(o`iisl(i`  R  N   Botucl Order 046\3
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mirsing that put himself, his patients, ai`d the piiblic at i`isk.  Finally, Respondent failed to pi.ovide
c`iri.ent coiitact infoi.nation to the ALJ, failed to ai)pear at the pi.eheai.ing co]ifei.ence, a[id  failed to
fie 2`n Answei. to the Comi)1aint or otlieiwise pi.ovide any ai`gumciit 1.egardiiig tlie allegatioiis bi.otight
against his license to practice nut.silig.  Conseqiiently, there is no i`easoii on i`ecoi.d as to why
Respondellt sho`ild not bear assessment of full costs in tliis matter.

The Depailment is a pi.ogram I.evenue agency whose opei.ating costs are fiinded by the
I.eveniie received fi`om credentia] holdei.s. It woiild be uiifaii. to iinpose the costs of pui.s`iing
discipline in this matter on those licensees who have not engaged  in misconduct. Therefore, it is
api)ropl.late foi' Respondeiit to pay the full costs of the iilvestigatioli alld this pi.oceed ing, as
determined  put.siiant to Wis. Admin.  Code §  SPS 2.18.

ORDER

Foi` the I.easoiis set foi.[h above, IT IS ORDERED that the licensed and any appurtenant I.ight
to i.enew the Wisconsin licensed practical nut.se license of Respondent,  Liceiise No.  318806-31,  is
revoked.

IT IS FURTHER ORDERED that Respoiideiit pay all recov`erable costs in this matter in an
amount to be established, pui.s``ant to Wis`  Admiii.  Code §  SPS 2.18. After the amount is established,

payment shall be made by certified check or money order I)ayable to the Wisconsin Depai.tmeiit of
Safety and Pi.ofessioiral Sei`vices alld sent to the Department Moiiitol` at:

Depai`tm ent Mom itor
Division of Legal Services and Compliance

Depai.tment of Safety and Pi.ofessioiial Services
P.O. Box 7190, Madison, WI 53707-7190

Tclepholle (608) 267-3817; Fax (608) 266-2264
DSPSMonitoi.iiig@wisconsiii.gov

IT IS FURTHER ORDERED that tlic teims of the Oi.der ai`e effective tlie date the Final
Decision aiid Oi.der in this matter is signed by the Boai.d.

Dated at Madison, Wisconsin, on May 7, 2021.

STATE OF WISCONSIN
DIVISION OF REARINGS AND APPEALS
4822 Madison Yai.ds Way, 5''` Floor Noi`th
Madison, Wisconsin 53705
Tel.  (608) 266-7709
Email :   Sally,Pedei'son@wisconsin.gov


