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#i..i
Before the

State of Wisconsin
Massage Therapy and  Bodywork Therapy Affiliated Credentialing Board

In the Mattel. of the Disciplinai.y Proceedings
Against Coleen M. Dunahee, M.T.B.T.,
Respondent.

FINAL DEclsloN AND olunER

•oR,)ER00071,:P..I.

Division of Legal Seivices alid Compliaiice Case No.19 MAR 016

The    State    of   Wisconsin,    Massage    Theixpy    and    Bodywoi.k    Tlierapy    Affiliated
Credentialing  Boal`d,  lraving  considei`ed  the  above-captioned  matter  and  having  I.eviewed   the
I.ecoi.d and the Praposed Decision of the Administi.ative Law Judge, make the following:

ORDER

NOW,  THEREFORE,  it  is  hereby  oi.del.ed  that  the  Pi.oposed  Decision  aniiexed  hereto,
filed  by  tlie  Administl'ative  Law  Judge,  shall   be  and  hei.eby   is   made  aiid   ordei.ed  the  Final
Decision   of  the   State   of  Wisconsin,   Massage   Thei.apy   aiid   Bodywoi.k  Thel.apy   Affiliated
CredentiaLilig Boat.d.

The  rights  of a  pal.ty aggrieved by  this Decision to petition the depai.tinent foi. I.ehearing
and tlie petition foi.judicial i.eview ai`e set foith on the attached  "Notice of Appeal Infoi.mation."

Dated at Madisoii, Wisconsin on the day of _ June

Membel.
Massage Therapy and Bodywoi.k Thei`apy Affiliated

Ci.edeiitialingBoaL.d
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Before The
State of Wisconsin

DIVISION OF HEARINGS AND APPEALS

In the Mattei. of Discipliii8ry proceedings Agaillst                  DHA case No. SPS-20-0028
Colleeii M. I)uliahee, L.M.T., Respondellt                                 DLSc case No.19 MAD 016

PR()POSED I}ECISI0N ANI) OR1)ER

The parties to this proccediiig for purposes of wis. Stol. §§ 227.47(I) and 227.53 aic:

Colleen M. Dunahce, L.M.T.

Windsor, WI  53598-9777

Wiscol`sin Mnssnge Thera|]y and Bodywork Therapy Affiliated Credeiitialing Board
P.O. Box 8366
Madison, WI  53708-8366

Department of Safety and Pi-ofessioml Services,
Division of Legal Services and Compliance, by:

Attori`ey Col.]ey J. Peich  Kiesling
I)epartincnt of Safety and Profe8siotial Services
Division of I,egal Services aiid Compliaiicc
p.0. Box 7190
Madi§on, Wl 53707-7190

pROcEDURAL msT() Ry

These proceedings were initiated on ()ctobcr 9, 2020, when the Dei]artment of Safety and
Profdssional Seivices (Dcpailment), Divis.lan of Legrl Services and Compliaiicc @ivision), filed
a foirmal complaint against Respondent Colleen M. Dunahee, L.M.T. Qespondent).

Tl`e  Complaint  alleged  that  the  Respondent  failed  to  notify  the  Dcpai.tment  of  two
misdemeanor convictions within  48  liours  after tl`e  entry  of the jLLdgmeiit of the  coLivictioiis  in
violatioli  of  Wi8.  Stat.  §  440.03(13)(am)  and  engaged  in  unprofessional  conduct  ui`der  Wis.
Admin. Code § MTBT 5.02(I) and 5.02(3) by making a matcrial misstatement in her application
for the rel`ewal of her  license  al`d by iiot reporting the convictions  in  violation Of Wig.  Slat.  §
460.I 4(2)(a) 'o 0).
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Admiiristrative Law Jndgc Kiistin Fredrick (^LJ) was assigtied to the I"tteL., and an iiritial

prehearing confeiunce was l`eld on November  12, 2020.   At llrat time, the Respondent indicated
tl`at the had i]cit received the Notice of Hearing and Complaint.  The Dcpartmcnt resent lhe Notice
Of IIouring and Complaint to Respondent on Novcmbcr 12, 2021, both dy email and eel.tirled mail.
The Respondent filed an Answer by eimil on I)cccmber 7, 2020.

A second prchcariiig confereiroe was lrdd on Dcccmber 8, 2020, at which a hearing date
was sct along with  deadliires for discovery and the exchange of witness  lists and exhittits.   TITe
hhcaring  in this matter `\;\/as  hold  in-persoti on  Monday,  Janirary 25, 2021, at the Him  I.arms Slate
Office 13uilding in Madison, Wiscoi]sin.

FTNDTNGS 0F FACT

1. The Respondent, Colleen M, I)uttalree, I,.M.T., is licensed in the state of Wisconsin to

practice massage therapy alrd bodywork therapy, having license number  10560-146,  fiist  issued
on Jaiiuary 20, 2011. aiid cunient through Febniary 28, 2021.

2. Tl.e Respoildel`t's  addt.ess  is Windsoi.,  Wisconsin  53 598-

9777.

No.2o:78¥,°o2t°::ro2n7;2£T`:;tthoefRBS#n:3e,E;,Waasm:sndve[:t::nj;1,.:a{unkvL`{:Tant%ncj::u#fs:ugta::S;
346.63(I)(a).   (Division Ex.i)

4. On October 27, 2017. tl`e Respondent was convicted in Sank Coiinty Circuit Co`irt Case
No.  2017CM240  of oiie  count  of  Bail  JLlmping,  a  misdemeanoL.,  in  violation  of  Wis.  St8t`  §
946.49(I)(a). (Division F,x. 2)

5. 'I.hc  Respondent  did  not  I.epoLt  tl]e  convictions  to  the  DepartmeL`t  or  the  Message
Therapy ai`d Bodywork Therapy Afriliatcd Credentialing Bonrd (Board) witliin 48 ho`irs after tile
eittryoftliejiidgmentoftheconvictioi`s,orataiiytinethercaftci.,(Respoiidenthearingtostiniony)

6. The  Rcspondei"  i.enewed  hei.  license  online  on  February  21,  2017.    As  part  of thul
I.enewal, she checked a box indicating that she had I.Cad a``d `inderstood a statement that I.equii.ed
her to ixport "any convictions or misdemealiors" lo the Department in writing, q)ivision Ex. 3 at
p. 01 I ; IIearii`g testinony of Melinda Boyle)

7, The  Respondeitt  renewed  her  licelrse oitline  on  February  26,  2019.    As  pall  of tliat
ienowal,  she agaiii checked  a  box  indicating that she had i.Cad  and  undei.stood  a  statement tlrat
requircdhertoreporl"ailyconvictionsormisdemcanors"totheDepai.tmcntii.writing.{Exhibit3
at 8)+   Also,  as part of this rciiewal, she checked  a box  iiidicatiiig, "No, I do i`ot have peiiding
chargesandforconvictions"§ii`cehci.lastlicenserenewal.@ivisionEx.3alp.008;Boylehearing
testimolly)
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8.  The Division set.ved a Notice of I-Iearing aiid Complaint on the Respoiident on October
9,   2020,    alleging   violations    under   Wis.    Stat.    §§    440.03(13)(am)    and   460.14(2)(a)    and
uiiprofessioiial condiict uiider Wis. Admin.  Code § MTBT 5.02(1) and (3).

DISCUSSION

Juriedictional Authoritv and Bnden of pi.oof

Pursuant to Wis. Admin. Code § SPS 2.10(2), the undersigned ALJ has authority to preside
over this disciplinary proceeding in accordance with Wis.  Stat.  § 227.46(1).   The burden of proof
in disciplinary proceedings is on the Division to chow by a prepondei.ance of the evidence that the
eveiits constituting the alleged violations occurred.   Wig.  Stat.  § 440.20(3).

Violations

The parties  do  not dispute  that the Respondent was  convictecl  of two  misdemeanor.s  in
October 20 I 7.   The  issues at the Januai.y 25, 2021, pi.oceediiig wei.c:  (I) whether the Depai.tment
has  established  that tlie  Respondent's  failui.e  to  I.epoi`t her  two  inisdemeanoi.  convictioiis  to  tile
Depai.tment   constituted   a   violation   of  Wis.   Stat.   §   440.03(13)(am);   and   al)   whethei.  the
Depai.tment has established that the Respondent's failure to disclose her lnisdemcanoi. convictions
in hei. 2019  license I.enewal application  amoimted to matei.ial misstatement in her application and
thus, unpi.ofessional condilct undei. Wis. Admin. Code § MTBT 5.02(1) and 5.02(3).

I.            Responsibility to Report convictions

"A pe[.son  holding a  ci.edential  who  is  convicted  of a  felony  ol.  misdemeanor  anywhei.e

shall seiid a notice of the conviction by  lst class mail to the department within 48 hour.s after the
entry of thejudgment of conviction." Wis.  Stat.  § 440.03(13)(am).   Each Depai.tinent detei.mines
wliat infoi.nation must be provided with the written notice.  Jd.   The Respondent was requii.ed to
notify the DepaL.trnent in wi.iting of the date, place alld nature of the conviction, and incliide a copy
of thejudginent of conviction alid a copy of the complaint.   (See Division Ex. 3  at p.  011).

It is uiidisputed that the Respondent did not iiotify the Depai.tment as required by statute
withiii 48 hours, or at any time, following entry of her misdemeanor convictions.   At the heal.ing,
the Respondent indicated that she could llot notify the Depai`tiiient within 48 hoiirs  because she
was i'equii.ed to  begiii hei. jail sentence  ilnmediately, the same  day as the convictions.   However.,
the Respondent p[`ovided no evideiice that she tried to iiotify the Department following her 1.elease
froin jail, or anytime thei.eaftei..  Instead, the Respondent testified that she did not know she was
l`cquired to notify the Department of hel. coiivictions.

The Respondent applied for license renewal online on February 21, 2017.   (Division Ex. 3
at  p.  010).    The  application  requii.ed  the  applicant to  check  a  box  attesting  to  having  I.Cad  and
uiidel.stood the following obligation:

Liceiise/CI.edeiitial IIolder Cliai.ges oi. Coiivictiolis
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A  holdei` of any  of the  ci`edential/licenses  set forth  in Wis.  Slat,  s.  440.03(13)(b)
wlio   is   convicted   of  a   felony   ol.   lnisdemeaiioi`,   since   tile   issuance   of  the
licei]se/ci.edential  oi`  since  the  last renewal,  in  the state  or elsewhere  shall  iiotify
the depai.tment in wi.iting of tile date, place and natui.e of tlie coiiviction of fiirding
within 48 hours  aftei. the eiiti.y of the j`ldgment of conviction.   Notice shall  be by
mail . . . '

(Jd. at p. Oil),  The Respondent in the present mattei` checked the box that stated:

I  have  I.ead  and  ilndei.stand  the  above  statement  regarding  the  I.esponsibility  to
l`epolt any coi]victions or misdemeanol.s,  since the issuance or  last I.enewal of my
license.

(Jd.)   Based upon her. 2017  license I.eirewal  application, the Respondent did have notice and  was
awai.e of her I.esponsibility to no.tify the Department of her. cc>nvictions. The pi.epondei.ance of the
evidence   suppoi`ts   the   Division's   detei.niination   that   the   Respondent   violated   Wis.   Stat.
440.03(13)(am)  wlien  she failed  to  report  her two  misdemeanor  criminal  convictions  within  4
hours of entry of the jildgments of convictions.

11.           2019 License Renewal Ap!Dlication

The Boa[.d may repl`imand a license holdel. if it finds that the license holder has "[m]ade a
matel.ial  misstatement  in  an application for  a  license  or  for  I.enewal  of a  license."   Wig.  Stat.  §
460.14(2)(a).   Pursuant to the administrative code governing massage therapists, "unprofessional
conduct" includes violating section 460.14(2)(a) of the Wisconsin Statutes, as well as, "[e]ngaging
in  fra`id,  misi`epreseiitation,  or  deceit  in applying for.  oi. procuring  a  liceiise  to pi.actice  massage
therapy or bodywoi`k thei.apy,  in connection with applying for or pi.oc`Ii.ing pei.iodic I.enewal of a
license, or in otheiwise maintaining a liceiise."  Wis. Admin. Code § MTBT 5.02(1) and (3).

In  the pi.eseiit mattei. the Respondent applied foi.  license  i`eiiewal  online  on Febl.uary 26,
2019.    (Division  Ex.  3).    This  was  the  fii`st  renewal  following  her  October  2017  misdemeanor
convictions.    Similar.  to  the  2017  application,  the  Respondent's  2019  application  contained  an
attestation i.equii.ing her to I.cport any convictions oi. misdemeanors.  (J;d. at p. 008).   Additionally,
the application included the following:

Since youi.  last I.enewal  or initial  licensui.e  (if this  is yowl. fiL.st renewal),  do you
have  any pending chal.ges,  and/oi. have you violated any fedei`al  oi. state  laws,  or
any local ordinances (does not include miiior ti.affic violations that do not involve
alcohol ol' drugs, such as speeding, rulming stoplights, and seat bolt violatiol]s)?

(I:d.).   Following this statemeiit, two options wet.e available as answei.s:

o     Yes, I have pending chal.ges and/or convictions
o     No, I do not have peiiding chai`ges and/or convictions.

(J;d.)   The Respondent mai`ked the choice that stated,  "No,  I  do  not have pending chai.ges and/or
convictions."    (I;d.)    The  Respondent  testified  that  she  I.Cad  this  question  and  answer  to  mean
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whethel. she had any peiiding chai.ges ol.jJc#d/.j76J convictiolls, and she ilidicated, "no" because she
did not have anything "pending."  (Respondent Hearing testimony) Even if the woi.ding of the one
respoilse   confiised   the   Respondent,   the   response   was   incoi`i.ect`      The   Respondent's   811swei`
indicating  that she had  no  convictions,  in  conjunction with  her.  failui.e  to  1.epoi.t her coiivictioiis
despite hei` acknowledgement of hei. 1.csponsibility to notify the Depai.tment of any convictions or
misdeinealiors,  was  a  matel.ial  misstatement  by  the  Respondent  in  her  application  for  license
i.enewal  on  Febl`llary  26,  2019.   Mol.eovel`,  altholigh  the  Respondenl's  failu[.e  to  disclose  her.
criminal convictions  in her 2019 application may not have been doiie with intent to deceive oi. to
cominit fi.aud, it still was a misrepresentatioll.

The Department has established by a pi.eponderance of the evidence that the Respondent
violated Wis.  Stat. § 440.03(13)(am) and Wis. Admin. Code § MTBT 5.02(1) and (3) by failing to
1.epoi.t her ci.iminal convictions pi.ior to and  in hel. 2019 applicatioii for. liceiise renewal. Thus, the
Boai.d has the authority to impose discipline against the Respondeiit.

Disciplille

Both pai'ties filed post-hearing siibmissions with regal.d to tile issue of what the appropi.iate
discipliiie shollld  be  in this case.  The Division  I.equests that the Respondeiit be i.epi.imaiided  and
that  she  be  oi.dei.ed  to  pay  the  costs  of this  pi.oceedjng.  Although  she  does  not  believe  that  her
conduct  I.equii.es  the  l.equested  discipline,  the  Respondent  suggests  that  she  be  given  a  "vet.bat
warning"  aiid  allowed  to  complete  volunteer  houi.s  in  lieu  of any  monetary  sanction  due  to  an
alleged  inability to pay fiiles.

The thi`ee pi]rposes of discipline ill a professional misconduct case are:  (1) to pi.omote the
I.ehabilitation of the credential holder; (2) to pi.otect the public from other instances of misconduct;
and (3) to deter. other. ci`edential holdei.s fi.om eiigaging in siinilar coiiduct. S/t7fg `;. A/c77.?.ch, 71  Wis.
2d  206,  209,  237 N.W.2d  689  (1976).    A  public  I.epi.imand  in  this  case  is  coiisistent  with  the

put.poses ai.tioulated in .4/d/.t.c#. Iieprimanding the Respondent will i`emind hei. of her I.esponsibility
to  timely  repoi.t  requii.ed  information  to  the  Depai.tmeiit.   A  I.eprimand  will  also  indicate to  the
Respondent and other ci`edential holder.s that a failui.e to repoi.t I.eqiiii.ed information, oi. to provide
misinformation, has serious consequences foi. contiliued licensui.e.

Furthei.more, the recommended discipline also protects tlle public. "Pl.otection of the public
is the purpose of requii`ing a  license." S/c7/a e*-re/.  G7.ee" iJ.  C/o7*, 235  Wis. 628,  631, 294 N.W.
25  (1940)`  When  a  license  is  gl.allted  to  an  individual,  the Boar.d  is  assuring the  public  that the
licensed  individual  is  competent  in  his  ol.  her.  profession.    S#.j7?gez  v.  Dej?'/  o/Jzeg!//"//.o)?  &
I/.ce!7?s7.J?g  De72f7.S#`);  &¢Jj77.#7.77g  Bd.,   103   Wis.   2d   281,   287,   307  N.W.2d  664   (1981).   By  iiot

disclosing her convictions as I.equii`ed, and by omitting the information in her I.enewal application,
the Respondent in the pl.esent mattel. deprived the Board from the oppoi.tunity to I.eview whethei`
the convictions 1.aise airy concel`ns about hel. fitness or competency.   Conti.any to tile Respondent's
asset.tion, neither tlie Board iioi. the Departinent are tasked with I.eviewjng the criminal backgi`ound
of evci'y applicant and licensee; rathei., the obligation to report convictions i`ests upon the applicant
and  license holder.   Licensees are I.equired to be aware of the legal obligatioiis that go along with
the  pl'ivilege  of holding  a  license  granted  by  the  Depal.tment.    Imposing  anything  less  than  a
repi.imand would not dctei. other ci.edcntial holder.s fi.om engagiiig in similar conduct.
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Based upon tlie facts of this case and the factors set foi.th in A/c7/.7.c/7,  issiiance of a 1.eprimand
to the Respondent is reasonable, consisteiit with the piirposes of discipline and warranted.

Costs

The Boat.d is vested with discretion concel.ming whether to assess all oi` part of the costs of
this proceeding against the Respondent. See Wis.  Stat.  § 440.22(2). In exei.cising such discretion,
the Board miist look at aggravating and mitigating facts of the case; it may not assess costs against
a licensee based solely on a "1.igid 1.ule or invocation of an omnipresent policy," such as pi.evenling
those costs from be.mg pz\ssc;d on to others. Noesen v. Slate Depa}.fnien[ Of Regtllafion & Licensing,
P¢cr/`j77cyc)J EA-c7J#/.H/.77gBoc7rc7,  2008  WI App 52, " 30-32, 311  Wis. 2d.  237, 751  N,W.2d 385.

In pi.evioiis order.s, Boar.ds have considei`ed the fol[owiiig factors when  deter.mining  if all
oi' pal.t of the costs should be assessed against tlie Respondent:  (1) the iiumber of couiits char.ged,
coiitested and pi.oveii; (2) the nati`i.e ai`d sei.iousness of the misconduct; (3) the level of discipline
sought by the prosecutor.;  (4) the respondent's cooperation with the disciplinai.y pi.ocess; (5) pi.io[.
discipline,  if ally;  (6) the fact that the Depa[.tment is  a pi.ogi`am I.evenue agency,  funded  by  otliei`
l`Lcei;sees.> and (7) any other relevant oirou-mstal\ce;s.  Set In ike Mallei. Of Disciplinai.y Pi.oceedings
z4ga7'#sf  E/I.zc76e/fr  Bae7}z//~FI.7./z,   LS0802183CIH   (Aug.   14,   2008).     It   is  within  the  Board's
discretion as to which of these factoi.s to consider., whethel. othel. factor.s should be considel.ed, and
how miich weight to give any factoi.s considei.ed.

Considering  the  above  factoi.s,  it  is  appi.opriate  for  Respondent to  pay  the  costs  of the
investigation and of these proceedings.   The Depal.tment established by the preponderance of the
evidence that the Respondent not only failed to I.epoi't hei. 2017 ci`iminal convictions,  biit that she
failed to acourately repoi`t those convictions in her 2019 license I.enewal application.  To her credit,
there  is no  evidence of any priol. discipline against the Respondent.  However, the Respondent's
insistence that she was not awai.e of her. obligations  is not credible. And althoiigh the Depai.tmeiit
is  oiily  seekiiig  a  repi.imand  and  costs,  the  Depai.tment  is  a  pi.ogi.am  i.eveiiue  agency  whose
opei`ating costs ai.e fuiided by the 1.evenue I.eceived  fi`om credeiitial holders.  It would be unfair to
impose the costs  of pLirsuing disciplille in this matter on those liceiisees who have not engaged  in
misconduct. Aftei. weighing the evidence pi.esented, I find it is appi.opriate for. Respoiident to pay
the full costs of the investigation aiid this proceeding, as determined pur§uant to Wis. Admin. Code

§  SPS  2.18.

in hell post-heal.ilig submission, the Respondent suggested that beyond a "vet.bal waming"
she shoiild be allowed to voliinteei. in the community in lieu of being I.equired to pay  costs given
hei.  limited  fiirancial  ineans.    Ui]foi-tumtely,  it  is  the  loiig-standing position  of tile  Division  of
Heal.ings  &  Appeals that the Division's  heal.illg  examiiiei.s  lack the  authority  to  issue  equitable
i.einedies   oi`   issiie   decisions   on   equitable   gi`ounds.   See,   Jyi.sco7is/.#   Sac/.#/;.st   7yo7`fre7.J   /976
C¢777j7o7.gr  Co777j#7.//ee  iJ.  A4ccfl#;7,  433  F.Supp.  540,  545  (E.D.  Wis.1977).  This  office  must  limit
its  i.eview  to  the  law  as  set  follh  in  statutes  and  admiliistrative  code  pl.ovisions.  Howevel., the
Respondent is encoui.aged to contact the Depal.tment to 8i.I.ange for. a payment plaii.
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ORDER

For the l`easons  set foi.th above,  IT IS  ORDERED  that Respondent  Colleen M.  Diinahee,
I,.M.T., License No.105601146 is hereby REPRIMANDED.

IT IS  FURTHER ORDERED  that Respondent pay  all  I.ecoverable  costs  in  this  mattei.  in
an  amount  to  be  established,  pill.suant  to  Wis.  Admin.  Code  §  SPS  2.18.    Aftei. the  amoiint  is
established,  payment shall  be  made  by ceitified  clieck oi. inoney oi.dei. payable to the  Wisconsin
Depai.tment of Safety and Pl.ofessional  Services and sent to the address below:

Department Monitor
Division of Legal Services and Compliance

Department of Safety and Pi.ofessional Set.vices
P.O. Box 7190, Madison, WI 53707-7190

Telephone (608) 267-3817; Fax (608) 266-2264
DSPSMonitoring@wisconsiii.gov

Respondent may also submit this inforiiiation onliiie via DSPS'  Monitor.ing Case Mamgemeiit
System, here:

https://clsps`not`itoi.ing,wi,gQ±£

IT IS FURTIER ORDERED that in  the evellt the Respondent violates  any tel.in of this
Ordei.,  Respondent's  license  (No.   10560-146),  ol.  the  right  to  I.enew  her  license,  may,   in  the
discretion of the Board oi` its designce,  be  SUSPENDED, without ful`thel` notice ol. hearing,  until
the Respondent has complied  with the terms  of the  Oi.dei..  The Boat.d  may,  in  addition  and/oi.  in
the alternative i.efei. any violation of this Order to the Division of Legal Sei`vices and Compliance
for fui.thei. investigation and action,

IT IS FURTHF,R ORDERED that the tel`ms of the Oi.dell are effective the date the Final
Decision and Oi.dei. in this mattei. is signed by the Board.

Dated at Madison, Wisconsin, on this 24th day of Mai.ch, 202 I .

STATE 0F WISCONSIN
DIVISION 0F HEARINGS AND APPEALS
4822 Madison Yards Way, 5'h Flooi. North
Madison, Wisconsin 53705
Tel.   (608) 266~2447
Email :  ld.istin.Fi.edrick@wiscousin.gov

By:
`J

Kristin P. Fi`edi`ick
Administt.ative Law Judge


