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Before the

State of Wisconsin
Medical Examining Board

In the Matter of the Disciplinai.y Proceedings
Against Manuel J. Thomas, M.D., Respondent FINAL DECISION AND ORDER

Ol.der

Divisioli of Legal Seivices an(I Comi)liaiice Case No.17 MED 338,18 MED  053,19 MED 016,
19 MED 142,19 MnD 212,19 MED 533, and 19 MED 552

The State of wisconsin, Medical Examining Boai.d,  having considei.ed tlie above-
captioned inattei. and having reviewed  the I.ecoi.d  and the I'i.oposed Decision  of the
Administrative Law Judge, make the following:

ORDER

NOW, THEREFORE,  it is hereby oi`dei.ed that the Proposed Decision annexed hei.eto,
filed by the Administrative Law J`idge, shall  be and  hei.eby  is made and oi.dei.ed the Final
Decision of the State of wisconsin,  Medical  Examiiiing Boai.d.

The rights of a pally aggi.jeved  by this Decision to petition the depai.tii]ent for i`eheai.ing
aiid the petition foi'jLidicial I.eview are set foi.th o]1  the a{tac]ied  "Notice of Appeal  lnfoi`mation."

Dated at  Madison,  Wisconsin on the      21 October .    2020

\:`..`  .'``` ;    .`..`-`.``  ,`'

Mel]1bel.

Medical Examining Boai.d
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Before The
State of Wisconsin

DIVISION OF  HEARINGS AND APPEALS

In the Mattei. of Disciplinai.y Proceedings Against
MANUEL J. TIIOMAS, M.D., Respondent

DIIA Case No. SPS-20-0016
DLSC Case Nos.  17 MED 338,
18 MED 053,19 MED 016,
19 MED  142,19 MED 212,
19 MED 533  and  19  MED 552

PROPOSED DECISION AND ORDER

The pal.ties to this proceeding foi. pui.poses of Wis.  Stat.  §§ 227.47(I ) a]id 227.53  are:

Manuel J. Thomas, M.D.
15985  Smith Di.ive
Bi.ookfield, WI 53005

Wisconsin Medical Examining Boai.d
P.O. Box 8366
Madison, WI 53707-8366

Depai.tment of Safety and Professional Sei.vices,
Division of Legal Services and Compliance, by:

Attoi.]iey Julie Zimmer
Depai.tinent of Safety aiid Pi.ofessional Services
Division of Legal Services and Compliance
P.O. Box 7190
Madison, WI 53707-7190

PROCEDURAL HISTORY

The  pi.oceedings  wei.e  initiated  on  May  27,  2020,  when  the  Department  of Safety  and
•Pi.ofessional Set.vices  (Depai.tinent),  Division of Legal  Sei.vices and Compliaiice (Division),  filed

a   formal   complaint  against  Respondent   Manuel   J.   Thomas,   M.D.,   alleging  that  Respondent
eiigaged  in  iinpi.ofessioiial  cond`lct  by  failing to  coopei`ate  in  a  timely  iiianiiei. with  the Medical

Exam ining Boal.d's (Board) investigations aiid ll]e Division's I.eqiiests for infoi`ination, ill violation

of  Wis.  Adinin.   Code  §  Med   10.03(3)(g)  alld  Wis.  Stat.   §  440.20(5)(a),  I.espectively;  and,  by

practicing  medicine withoiit a  lice]ise  and  failing  to  I.egister on  or befoi.e Novenibei`  I,  2019  and
exei.cising  the  rights  or  p].ivileges  confei.i`ed   by  his   license  while  not  c`ii.I.eiitly  I.egistered,   in

violation   of   Wis.   Admin.   Code   §   Med    lo.03(1)(a),   aiid    Wis,    Stats.    §§   448.03(I)(a)   and
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448,07(I)(a), respectively. Adniii`isti.ative Law Judge Kiistili  Fredi.iclc (ALJ) was assigned to  the

nlattel`.

Tlie  Division  sei.ved  Resi}ondent on  May  27,  2020  by  seiiding  a  copy  of the Notice  of
Hearing  aiid  Complajiit  to  Respondciit's  add!`ess  oil  file  with  the  Depai.tment  via  cei.tified  aiid

I.eg`ilai. fii.st-class  mail, pursuant to  Wis.  Adniin. Code  §  SPS 2.08.  On J`ily 6, 2020,  the Division

received the Notice of Heal.ing and Coiiiplaint mailed via cei.ti fied  mail back fi.oiii the U.S. Postal

Sei.vice  mal.ked  unclaimed;  the  Notice  of Hearii`g  and  Complaiiit  mailed  via  I.egu]ar  fii.st-class

mail were not I.etui.ned.

Respondent was I.equii.ed  to file an Aiiswer 20 days from  the date of service, pitrsiiant to
Wis. Admin. Code §  SPS 2.09(4); howevel., no Answer was filed. After the expiration of the 20-
day time pei`iod to file an Answei., the ALJ scheduled  a telephone pi.eheai.ing colifei.ence for June
30, 2020, The ALJ sent notice of the conference by U.S. mail to Respondent. The notice oi.de].ed
Respondent to contact the ALJ no later than Jiine 29, 2020 to pi.ovide his ci`ri.ent telephone numbei..
The  notice  also  stated  that  if Respondent failed  to  appeal.  at  the  schediiled  conference,  default

judgment inay be eiitei.ed agailist him.

Respondent  failed  to  contact the  ALJ  and  at the  pi€heai`ing  confei-Once  held  on  June  30,
2020, Respondent failed  to  appeal..  Durji`g the  pi`eheai.ing  conferei`ce,  the Division provided  the
ALJ with Respondent's telephone number and email addl.ess on file with the Department. The ALJ
called Respondent's numbei. and  left a voicemail message, but Respondeiit did  not call  back.  The
ALJ emailed Respondent and  advised  him  that his failiii.e to  contact the ALJ  by telephone may
I.es`ilt in defaitlt judginent; Respondent did not I.espond. The Division moved foi. default, piii.suaiit
to Wis. Adniin. Code §§ SPS 2.14  and HA  1.07(3)(c).

On Jiily  I,  2020, the ALJ  issiied  a Notice of Defa`ilt against Respondent and oi.dei.ed that

tl]e  Division  file  a  I.ecommended  proposed  decision  and  ol.del.  by  July  3],  2020.  The  Division
timely flled  its submission.

FINDINGS OF FACT

EaLcts Related to the Alleged Violations

1.  Respondent Mamiel  J.  Thc>mas,  M.D.,  is  licensed  in  the  state  of Wisconsiii  to  pi.actice
medicine   and   slii.gery,   having   license  nunbei`  47171-20,   fll.st   issiied   on   July   16,   2004,   with
1.egisti.ation  c`ii.1.eiit thl.ougli  Octobei. 31,  2021.  (Complaiiit  T|  1).

2.  Respondent's addi.ess on  file with the Department,  curl.ently and  at all times I.elevant to
the complailit,  is  15985  Smith Drive, BI.ookfield, Wisconsin,  53005. (Complaint in 2)

3.  At  all  tinies  I.elevant  to  the  complaint,  Respo]ident  was  self-employed  as  physician  at
Viva  Advanced  I-Iealthcai`e  located  at  1107  W.  Oklahoma  Aye.,  Mi]waiikee,  Wisconsin,  53215

(Clinic).  (Complaiiit fl  3).
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17 MED 338

4.  On  October 7,  2017,  the Division  I.eceived  a  coniplalnt  fi.om  a  plrysician  alleging  that
Respondent oveaprescribed  controlled  substances to  Patient A,  who  hid  a history of her.oin  and
cocaine use. (Complaint fl 4).

5.  On November 20, 2019, a Division investigator sent a letter to Respondent at his mailing
addi.ess on  file with the Department I.equesting a response to  the  cornplaint.  Respondent failed  to
lxpr}d. (Complaint fl 5),

6,  On December  10, 2019, a Division investigator sent an email to Respondent at his email
addi.ess  on  file with  the Department,  mthomasc@liotinail.com,  attaching  the  letter refei`red  to  in

paragraph  5 and requesting a response to the  coniplaint.  Confirmation of delivery was  received,
but Respondent failed to respond. (Cc>mplaint fl  6).

7.  On  January  21,  2020,  a  Division  investigator  sent  a  lettei.  to  Respondent  at his  Clinic
I.equesting  a  response  to the  complaint.  The  request  was  addi.essed  to  I 107  Oklahoma  Avenue>
Milwaukee, Wisconsin,  53215. Respondent failed to reapond. (Complaint fl  7).

18 MED 053

8.  On   Fedmary    16,   2018,   the   Division   received   a   complaint   from   the   Childi.en's
Community Health Plan (CCHP) alleging that Respondent continued  to presoribe medications to
CCIIP  patients  despite  being  terminated   from   the  CCHP  netwoik  over  concei.ns   about  his
conti.oiled subs(once prescribing.  (Complaint fl  8).

9. On Feb"ary 26, 2020, a Division ii]vestigator sent a lctter to Respondent at his mailing
address   on   file  with  the  Department  I.equesting  a  response  to   the   complaint  and   additional
infoi.mation. Respondent failed to I.espond.  (Complaint fl  9).

10.  On Februai.y 26, 2020, a Division  investigator sent a  letter to Respondent at his Clinic
requesting  a  response  to  the  complaint  and  additional  infoi.motion.  The  letter was  addl.essed  to
1107    Oklahoma   Avenue,    Milwaukee,    Wisconsin,    532t5.    Respondent    failed    lo   respond.

(Complaint fl  10).

11.  On Fchruary 26, 2020, a Division investigator sent an einail to Respondent at his email
acldress  on  flle with  the Department,  mthomasc@hotmail.com,  attaching the  letter i€ferred  to  in

paiagraph  10 and requesting a response [o the complaint and additional information, Confilmation
of delivery was received, but Respondent failed  to respond.  (Complaint fl  11).

12.  On Februaiy 26, 2020', a Division investigator faxed the letter refei.I.ed to  in pal.agi`aph
10 to Respondent at his Clinic fax number,  1414-384-3404, requesting a I.espouse to the complaint

)  The Divisioii's I.equests  sei`t  to  Resi)oi`dei`t on  February  26,  2020  iiicl``ded  a  i.equest  foi.  a I.espoi`se  to  complaiiits  in

cacl`  of 18 MED 053,19 MED 016,19 NED 212,  ]9 NED 313,19 MED 533  niid  19 MED  552.
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tind  additional  iilfoi.nation.  Coiifii`mation  that  the  fax  was  successfiil]y  sent  was  I.eceivedj  biit
Respondent  failed  to I.espond.  (Complaiiit  11  12).

I 9 MED 01 6

13.  On Febi`ilai.y  I, 2019, the Divisioii  I.eceived a complaint fi.om UW Health2 allegiiig that

sevel.al  of its pharmacies  in  the Madison,  Wisconsin,  ai.ea  I.eceived  pi.esci.iptions foi.  Schedule 11
nat.cotics  fi`om  Respondent  for mliltiple  patients  becaiise  Milwaukee-ai.ea  phai"acies  I.efused  to
fill Respondent's pi.esci.iptions. (Complaint ||  13).

14.  The facts set forth  in pal.agraphs 9-12 al`e I.estated and  incoi.porated herein.  (Complaint

fl  l4).

19 MED  142

15.  On May 22, 2019,  the Division received  a complaint fitc)in Uiiited Healthcare alleging
that Respondent was  inappropriately  piiesclibing  nai.cotics  [o  their netwoi.k members  without  a
supporting medical claim  and that Respondent failed to respond to its requests for patieiit records.

(Complaint  fl  15).

16.  The facts set forth in paragi.aphs 9-12 are restated and incoi.porated herein.3 (Complaint
16).

19 MED 212

17.  On  June   17,  2019,  the  Dlv;sion  iieceived  a  complaint  fi.om  Manitowoc  Phai.macy
alleging that Respondent was  issuing large volume prescriptions of oxycodone  30  mg to young
fonale patients who  did not appear to have pain issues and who were ti.aveling long distances to
see Resporident in Milwaukee.  (Complaint tl  17).

18. The facts set foilh in paragi.aphs 9-I 2 are restated ai`d  incoxpcirated  hei€in.  (Complaint

1118).

I 9 MED 533

19.  On November 13, 2019, tlre Division I.eceived a complaint from Life Change Pharmacy
alleging   that  Respondent   was   issuing   presciiptions   wliile   his   medical   license   was   expired.

(Complaint fl  19).

2 UW Health  is tlie academic medical  cenlel. and  lieflllh  system  for the Uiiiversity of Wisconsin.
3 The Divisioii's req`icsts sent to Respondeiit on Febriiflly 26, 2020 asked foi. a response  to tlie  coiiiplaii`t  in  19  NED

3 I 3, I`ot  19 MED  142. There wel.e two idenlical  complaillts filed witli  the Division by  Uiiiled Healtlicai.e, each  given
a differeiit  case l`umber. For administrative efficici`cy,  case llllmber  19 MED  313 `vas closed by (I`e DMsion  i`nd the
two cases were consolidated `inder case i`umbei.  19 MED  142.
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20.  Respondent failed to I.enew his license to pi.actice mediciiie (license numbei. 47171 -20)
by the Octobel. 31,  2019 deadline. As ofNovembel.I,  2019, Respo]1dent's Wisconsin  license was
coiisidel.ed  expil`ed.  (Complaint  fl  20).

21.  On November 8, 2019, Respondent attempted to I.enew his license to pl.actice medicine
via  tl]e Departiiieiit's website,  but his  attempt was  deiiied  because  the  Wisconsin  Depaiimeiit  of
Reveniie  liad  certified  to  the  Depallinent  that  Respoirdent  owed  delinqiiei`t  taxes.  (Complaint
fl  2 I ).

22.  On November  19, 2019, the Depaitment sent Respoiident a Notice of Renewal Denial.

(Complaint fl 22).

23.  On   December   13,   2019,   Respondent   paid   the   delinqitent   taxes   he   owed   to   the
Wisconsin Department of Revenue.  (Complaint 1| 23).

24.  On  Decembel.  21,  2019,  Respondellt  paid  his  fee  to  the  Department  to  I.enew  his
Wisconsin  license to practice medicine.  (Complaint || 24).

25,  On Decenibei. 23, 2019, the Departmeiit emailed  notice to Respondent that his license
to practice medicine had been renewed  and his i'egistration was ciii`i.ent.  (Complaint fl 25).

26.  Respondeiit's  license  to  pi`actice  medicine  in  Wisconsin  (license  n`imber  47171 -20)
was expii.ed from November  1, 2019 thi.ctugh December 23, 2019.  (Complaint fl  26).

27.  The  Division  obtained  23  prescriptions  wi`itten  by  Respondent  fol.  patients  dui.ing
November 2019.  (Complaint fl 27).

28.  The facts set forth  in paragi.aphs 9-12 ai.e restated and  incorporated herein.  (Coitiplaint

fl  28).

19 MED 552

29.  On December 4,  2019,  the Division received  a  complaint  froin  a  licensed  phai.maoist
in  Milwaukee  alleging  that  Respondent  was  issiiing  presci`iptions  withoiit  all  active  Wisconsin
license to practice medicine.  (Complaint fl 29).

30.  The facts set forth in pal.agi.aphs 20-26 ai.e I.estated aiid incoi.porated hei'ein. (Complaiiit

fl  30).

31.  The  Division  obtained   10  prescl.iptions  wi.itten  by  Respondellt  foI`  patielits  between
Novembei'  I, 2019 and  Decembei.16, 2019 that wei.e confisc<ited  by the complainant.  (Complaiiit

fl  3l).

32.  The facts  set foi`th  in  paragi`aphs 9-12 ai'e I.estated  aiid  incoi`pc>i.ated  hei.ein.  (Coiiiplaiiit

fl  32).
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Facts Related to Derfu`i]t

33. The  Notice  of Heai'jng  aiid  Complaint wei.e  sel.ved  on  Respondent  at  his  last  known
addi.ess  on  May  27,  2020,  by  both  cei`tifled  alld  fii.st-class  mail,  pui.suaiit to  Wis.  Admin.  Code

§ SPS 2.08.  (Affidavit of sei`vice,  |]fl 3-4; Ex.I).

34. The   Division   also   emai!ed   a   copy   of  the   Notice   of  Heal.ing   and   Complfliiit   to
Respoiideiit at his last knowii email  addl.ess on May 27, 2020.  (Affidavit of Service, || 5; Ex. 2).

35.  On July 6, 2020, the Division received the Notice of Heai.ing and  Coiiiplaiiit mailed
via certified mail back from the U.S. Postal  Service mat.ked  unclaimed; the Notice of I-Ieai.ing
and Complaint mailed to Respondent via regLilai. first-class mail wet.e not I.etiii`ned.  (Affidavit of
Sei.vice,  tlfl  6-7; Ex.  3).

36. Respondent failed to file an Answer to the Complaint.

37.  Aftel. the expii.ation of the 20-day time pei.iod to file an,Answei`, the ALJ schedi.iled  a
telephone preheating confei.ence foi. J`ine 30, 2020. The ALJ sent notice of the conference by U.S.
mail to Respondent. The notice ordei.ed Respondent to contact the ALJ no later than J`ine 29, 2020,
to pi.ovide his cut.I.ent telephone n`imbei.. The notice also stated t]iat ifRespoiident failed (c> appeal.
at the scheduled  confei.ence, default judgment may be el]tei.ed against him.

38. The Respondent failed to contact the ALJ by Jiine 29, 2020, with his c`in.ent telephone
numbel`.

39. At  the  preheating  confei.ence  on  June  30,  2020,  Respondeiit  failed  to  appear.  The
Division p].ovided  the ALJ with  Respondent's  teleplione number and  email  address on  file with
the   Depai.tment.   The   ALJ   called   Respondent's   niimber   and   left   a   voiceniail   iiiessage,   but
Respondent did.not  call  back.  The  ALJ  emailed  Respondent  and  advised  him  that his  failure to
contact the ALJ  by  telephone lnay  I.esult  in  default judgment; Respondent did  not respond.  The
Division moved  for defai`lt,  piii.suant to  Wis. Admii].  Code  §§  SPS 2.14  and I-IA  1.07(3)(c).

40.  On  July  1> 2020, the ALJ  iss`ied  a Notice of Default  agaiiist Respondent  and  ordered
the Division to  file a  I.ecommended  proposed  decision  and  oi'dei. by July  31, 2020.  Accoi.ding to
(he Notice,  "[i]n  light  of Respoiident's  failui.e  to  file  all  Ai`swei-to  the  Complaiii[ aiid  failui.e  [o

appear for the pl.eheai.ing confel.ence, the ALJ  finds Resi)ondcnt to be in  default."

4 I .  The Division timely filed  its I.ecoii]mended proposed decision and  oi.dei..

DISCUSSION

Jurisdictional Authority

P`irsuant to Wis, Admin. Code  §  SPS 2.loo), the undei:signed ALJ has authority to preside
over this disciplinary proceeding jn  accordance with Wis.  Stat.  § 227.46(I).
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Defal,lt

The Division  properly semred the Notice of Hearing  and Complaint upon Respendent  by
mailing copies to him  at his  last known  address.  Seivice  by mail  is complete upon  i"iling.  Wis.
Admin.  Code §  SPS 2.08(1).   Under  Wis.  Admin.   Code   §   SPS  2.14,   if  a  respondent  `Yails  to
answer as  required  by  s.  SPS  2.09  or fails to  appear at  the hearing  at  the time  fixed  thei'efor,  the
respondent is in default and the disoipljnary authority may matte findings and enter an order on the
basis of the complaint and other evidence." See chro Wis. Admin. Code § HA  I,07(3Xo).

Heie, Respondent violated  Wis. Admin. Code §  SPS 2.09(4) by filing to  file an Aitswei.
to the Complaint within 20 days from the date of sei.vice,  or by June  16,  2020. Respondent also
failed to appear at the prehearing telephone coirference on June 30, 2020,  as ordei.ed by the ALJ.
Thei€fore, Respondent is in default, and findings and an order may be entered  on the basis of the
Complaint.

B`ii.den of pi.oof

The burden of proof in disciplinary proceedings befoi€ the Board is a preponderance of the
evidence.   Wis.   Stat,   §   440.20(3).   However,   given   tile   Respondent's   falluie  to   answei.  the
a]legatious in the Complaint and default, the facts in this proceeding ai.e undisputed and are found
on the basis of the Complaint.

Violations

The Board has the authority to impose discipline against the Respondent pursuant to Wis.
Slat,  § 448.02(3). Following an investigation and disciplinary heal.ing, if the Boai`d determines that
a physician  is guilty of unprofessional  conduct  jt may "wan  or reprimand that person,  or linit,
suspei`d  or  I.evoke  any  license  or  certificate  granted  by  the  board  to  that  person."  Wjs.   Slat.

§  448.02(3)(c),  The  Board  has  the  authoi.ity  to  promulgate  "les  to  cairy  out  its  pui.poses.  Wis.
Stat.  §  448.40.

Pursuant  to  Wis.  Admin.  Code  §  Med   10.03  Unplrofessional  Conduct,  `Unprofessional
conduct" includes the fouowing, or aiding or abetting the saine:

(1)  Dishonesty and Charactei..

(a)  Violating or attempting to violate ch.  448,  Stats„ or any pi.oviston,
condition, or tei.in of a vahid "le or order of the board.

(3)  Law Violations, Advei.se Action, and Requii.ed Reports to the Board.

(g) After a request by the boat.d, failing to coopei.ate in a timely inairmer
with  the  boai.d's   investigation  of a  complaint  filed  against  a  license
holder.  Theie  is  a  rebuttable presumption  that a  credential  holder who
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takes  longer than  30  days to  respond  to  a  I.equest  of the  boai.d  has iiot
acted  i» a timely niaiiiie]..

Wisconsin  Statute § 440.20 govei.ns disciplinai.y pi.oceediiigs:

(5)(a) The depai.tment, oi` the appi.opt.late ci.edenlialing boai.d or ot]`er boai.d
in the  depai.tment,  may i`epi.imand  a  ci.edential  ho]dei.,  or n]ay deiiy,  limit,
suspend,  oi. I.evoke a ci.edential,  if the credential holdel. fails to  respond, to
the satisfaction of the department, ci.edentja[iiig boat.d, or other. board in the
departinent,   within    30   days   to   a    request   for    iiifoi.matioii    fi`om   the
depai.tment,   ci.edentialing   boai.d,   or   other   board   in   the   depai.tment   in
coii]iection  with  an  investigation  of alleged  misconduct  of the  credential
holdel..

The  Coiiip]aint  against  the  Respondent  fui.ther  alleged   that  the   Responde]it  practiced
medicine witho`it proper  licenstii.e  and  registration,  which  constit`ite  violations  of tlie  following
s\lbsections iindei` Chaptei. 448 of the Wisconsin StatLites:

Wis.  Stat.  §  448.03  License  or certificate  I.eqLiil.ed  to practice;  iise of titles;  civil
immunity; practice of Christian Science,

(I)         LicenseRequired to pi.actice.

(a)   No  pet.son may practice medicine  and  surgei.y,  oi. attempt to
do  so  oi. make a  repl.esentation  as  authorized  to do  so,  without a
license to practice mediciiie and  sui.gery  gi.anted by the board.

Wis.  Stat.  § 448.07 Registration.

(I )  Registl.ation.

(a)  Eveiy   pet.son   licensed   oi.   cei`tified   iinder   this   siibehaptei.   shall
I.egistel.  on   or  befoi.e  November   I   of  each   odd-nuinbei.ed   yeai.
following   iss`iance   of  the   license  or  certificate  with  the   boai.d.
Registi`ation  shall  be  completed  ill  sLich  iiianner  as  the  board  sliall
designate   and   upon   forms   the   boai.d   shall   pi.ovide,   except   that
I.egisti.ation with  I.espect to  a compact  license shall  be governed  by
the I.eiiewal  provisions  in  s. 448.980(7). The seci.etai.y of the boai.d,
on  or  befoi.e  October  I   of each  odd-niiinbei.ed  yeai.,  shall  mail  oi.
cause to be mailed to evei.y pei.soil I.eq`iired to I.egister a I.egistration
form.  The  boai.d  shall  furnish  to  each  pet.son  registei.ed  undel.  this
section  a certificate of registi.ation  and  the pei.son  shall  display the
I.egistration  cei.tificate  Conspicuously  in  the  office  at  all  times.  No

pel.so]1 may exei`cise the l`jghts or pi.ivileges coi]feri.ed by ally license
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oi.  cei`tificate   gL.anted   by  the   boat.d   imless   ciii.I.elitly   I.egistei-ed   as

l`eq`ljl.ed Linder this siibsectioii.4

Respondent coininitted unprofessioiial condi`ct by  failing to coopei.ate  in  a timely iiianiiei.
witli  the  Boai.d's  investigatioi]s  and  the Divisjon's  I.equests  for info].niation,  in  violation  of Wis,
Admin. Code § Med  10.03(3)(g) and Wjs. Slat. § 440.20(5)(a), I.espective]y. The Division I.eceived
seven  sepai.ate complaiiits against the Respondent:  one fi.om a physician, three fi.om phai`macists,
aiid   tliree   fi`om   health   insui.ance  pi.ovidels.   All   the   complaints   contaii`ed   seiious  allegations
i`egai.ding Respondent's  pi.escribing practice. In all  seven  cases, the Respondent failed  to respond
to i]iLil{iple reqiiests by (he Division for additional info].nation and his response lo the coniplaints,
By  Respondent's  ltfusal  to  I.espond oi` ackliowledge  tlle Divisioti's requests  fo]'  i]iformation,  the
Division's  ability  to investigate Respondent's pi`actice,  specifically  his pi.escribing practice at  his
own cliiiic, has been completely obstructed.

In addition, Respondent coirmitted `inprofessioiial conduct by practicing medicine withoLit
a  license,  and  by  failing  to  I.egistei. on  oi.  before Novembei.i,  2019  and  exei.cising  the I.ights  oi.

pt.ivileges  conferi.ed  by  his  license  while  not  cui.rently  registei.ed.  in  violation  of Wis.  Sfat.  §§
448.03(l)(a) and  448.07(i)(a), and  Wis.  Admin.  Code  §  Med  10.03(1)(a).  Respondent continiied
issiiing  presciiptions  to  patients  wliile  his  license  to  practice  medicine  was  expii.ed  in  blataiit
disi`egard  for the  law and the Boai.d.  Respondent  failed  to  renew his  license to  pi.actice  medicine

(license   number   47171-20)   by   the   October   31,   2019   deadline.   As   of  Novembei.   1,   2019,
Respondent's  Wisconsin  license  was  considei.ed   expii.ed.  On  Noveinber  8,  2019,  Respondent
attempted to I.enew his license to pi.actice medicine via the Department's website, but his attempt
was  denied  because the Wisconsin Depaillnent of Reven`ie  had cel.tified  to the Depai`tment that
Respondent owed  delinqueiit  taxes.  On November  19,  2019,  the Depalli`ient sent Respondent a
Notice of Renewal Denial. On Decembei.13, 2019, Respondent paid the delinquent taxes he owed
to the Wisconsin Depai.tmeiit of Revenue.  On Decembei. 21, 2019, Respondent paid his fee to the
Depai.tment  to  renew  his  Wisconsin  license  to  pi.actice  medicine.  On  Decembel.  23,  2019,  the
Depal.tment emailed notice to Rest)ondent that his  [icei]se to  pi.actice medicine liad been I.enewed
aiid  his I.egistration was cur.i`ent.

Respondent's  license  to  pi.actice  medicii]e  in  Wisconsin  was  expii.ed  fi.o]u  November  I,
2019   thi.oiigh   Decembei.   23,   2019.   Dul.ing   that   period,   tlie   Division   obtained   evjdcnce   that
Respondent iss`Ied presci.iptions to patients on 33 occasions.

By  violating  these  laws  and   rules  of  pi.ofessional  condllct,  Respondeiit   is  subject  to
discipline pui.suant to Wis.  Slat.  §  448.02(3)(c).

Discipline

The Division  recommends tliat Respondeiit's  license to pi-actice  medicine  and  surgeiy  be
suspended  indefinitely, pllrsuant to tlie tei.ms alld conditions of the Oi.dei. below.

The thi.ee  pin.pc)ses of discipline in a professioiial  miscondl}ct case are:  (I) to  pl.omote the
i'ehabilitatioli of the cl.edential holdel.; (2) to pi.otect the pl}blic froin other instaiices of misconduct;

`t  Pal.. (a) is as  stated as of November 20] 9.  Par. (a) \vas amended  effective Decei``bei`  16, 2019.
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alid  (3)  to  detei.  other  credential  holdei.s  fi`om  engaging  in  similai.  conduct.    S/&/e  i/.  ,a/c7;'7`ch,  71

Wis,  2d  206, 209,  237 N.W.2d  689  (1976).  Given  that  the  Respolident has  made  Ilo  ai.giimei`t  to
the  conti'ai.y  aiid  because  the  I'ecommended  discipline  is  consistent  with  the  p`irposes  aL`tic`ilated
in .4/c7/./.c./7  alid  case  law,  I  adopt the Division's reconimeiidation.

The   I.ecomlnended   discipline   is   consistellt   with   the   I)ul'poses   ai.(ic\ilated   ill   A/c7rjc/7.
Respoiident is the siibject of seven complaints filed with the Division, These complain(s c"itain
sei.ious  allegations of ovei.presci.ibiiig  and  jnappi`opi.late pi.esci.ibing of controlled  siibstances  aiid
issi`ing pl.esciiptions to patie[its without a license aiid  ciLI.I.ent I.egisti.atioii.  By I.epe.itedly failing to

cooperate with  the  Boai.d's  investigations  and  I.efusing  to  I.espond  to  the Divisic)n's  requests  fcti.
iiiformation, Respondent impeded the Division's illvestigatio»s iiito these seiious allegations, tl"s

p``tting pLiblic safety at risk.  An  Oi.de]. that suspends Respondent's  license  is  necessai.y to ensui.e
Respondent's pi.esci.ibing pi.actice is consistent with the standard of in ininial  competence ,ind does
iiot create an unacceptable risk of harm to the p``blic.

The  Oi.der  allows  Respondent  to  petition  the  Board  to  stay  the  suspension  once  he  fiilly
cooi]er{ites with the Boai.d 's investigations, provides proof of his prescribing history, and provides
additional   evidence  which  demonstrates  to  the  satisfaction  of  the  Boa]`d   that  his  pi.esciibjng

pi.actice is consistent with the standai`d ofminimal colnpetence ai`d does not ci.eate an iinaccept@ble
risk of hal.in to the public. The Oi.dei. i`equii.es Respondeiit to pi.ovide to the Boa].d his Pi`esci.iption
Di.`ig  Monito].ing  Pi.ogram  (PDMP)  pi.esci.iber  metrics  i`epoi.I  so  the  Boal.d  may  evaliiate  his

pi.esci.ibing hjstol`y and  pi`actice,  befoi.e and  aftei` the suspensioli,  befoi.e deciding o!i any petition
for a stay of the suspension.

Suspending  Respondent's  license  indefinitely  undei. these  conditions  protects  the  public
from othel. potential instances of misconduct.  "Pi.otection of the  public is the p`ii.pose of I.equiring
a  license." S/c//a en: J.c/.  GJ.ee# iJ.  C/a/.4,  235  Wis.  628,  631,  294 N.W.  25  (1940).  Wllen  a license
is gI.anted to an individiia], the Board is assuiing the public that the licensed jndividLlal is competent
•m hiis or her professtiou.   Sli.ingez v.  Dep'(  Of Reg`i[1alion  &  Licensing  Dell(isll.y  Examining  Bd.,

103  Wis.  2d 281,  287,  307 N.W.2d  664  (1981).  It  follows that if the Board, via the Dep8i.tment,
catinot assui.e  the public of tile  licensee's  competence to practice  the pi.ofessioii,  thei]  suspension
is appi.opi.iate.  G7'/bei./ iJ.  Src7/e A4ec//.co/ E,Ta7717.777.ng Bd.,119  Wis.  2d  168,189~90,  349 N.W.2d  68

(1984).     In  the  pi.esent  case,  the  Board  cannot  assu].e  the  public  that  a  plrysician  who  fails  to
coopei`ate with lawful  iiivestigatioiis  into his conduct and who continues to prescribe medications
without a valid, active license is competent to practice medicine.

Suspei`diiig  Respondent's  license  indefinitely  also  detei.s  othei.  ci.edential  holders  fi.om
engaging in  similai. cond`ict.  Respondent has totally disi`egai.ded  the Boat.d's  .iuthoi.ity  as well  {is
tl`e  law  in  place to  protect  p`ib]ic  health  ai]d  welfare.  Thei.efoI.e,  the  suspension  of Respoi]dent's
license  to  pi.actice  iiiedicine  in  Wisconsin,  and  [imifations  on  his  ability  to  I.eiiew llis  Wiscoi)sill
license, are an  appl.opt.late response.

Finally,  the recommended discipline is consistent with Boal.d pl.ecedeiit. See J» /7Ie j\4c}//cJ.

Of Discii]] inai.y  Pi.oceedings Agaiiisl  Michael  N.  Mangold,  M.D., Order Number 0002433  (May
15, 2013) (Boal.d suspended Respondent's license indefinitely ol. until  a sllowiiig that Respondent
I.ecognized  the authoi.ity of the Boai.d  and `mdei.stood his obligations to  comply with  tlie Boai.d's
oi.dei`s   for   pi.acticitig   i]iedicine   without   a   valid   liceiise);   aiid,   J»   //?e   /Wc///c7.   a/ D).sc7.p/7.77ci;.j/



SPS-20-00 16
Page  I I

P/.oceech./7gr Ago7'#.7/  O.g.9¢/7i" ,4bde//a/// A4.D. ,  Ordei. Niimbei. LS0904201 MED  (Septeinbei.  16,
2009) (Boai.d suspended Respctndent's license indefmilely foi. failing to cooperate with {lie Boz`i.d's
i]ivestjgation  aiid  pi.acticjng medicine iindei. anothel` naliie).

Based   iipon  the  facts   of  this  case  and  the  factoi.s  set  follh   in  A/t/r7.c/7,   an   indefinite
suspension  of Respondent's  liceiise,  piirsuant  to the  tel.ms  and  conditions  of the  Oi.der below,  is
wal.I.allted .

Costs

The Boai.d  is vested with disci.etion coiiceming whether to assess all oi. pal.t of the costs of
this pi.oceeding against Respondent. See  Wis.  Stat.  § 440.22(2). In exercisiiig s`ich disci.etion, the
Board  m`ist look at aggi.avating and mitigating facts of the  case;  it may not  assess costs against a
licensee based solely on a "rigid riile or invocation of an oinnipi.esent poliey," s`ich as I)I.eventing
those costs fiem be.lug passed on to others. Noesen \i. Sfalc Deparlnienl OfRegu]ation & Licerlsing,
P#c77.;j7a4`)/ E^-a77i7.777.77g Board,  2008  WI App  52,  "  30-32,  311  Wis.  2d.  237,  751  N.W.2d  385. In

pi.evious oi.ders,  Boai.ds have considered  the following  factors when  determining if all  or pal.t of
the costs  should be assessed against the Respondent:  (I ) the mlmbei. of co`ints chat.ged, contested
and pl.oven; (2) the llatui.e and seriousness ofthc misconduct; (3) the  level of discipline sc)llght by
the pi.osecutol.; (4) the I.espondent's cooperation with the disciplinary pl.ocess; (5) prior discipline,
if any;  (6)  the  fact that the Depailment  is a pi.ogram  I.eveniie agency,  filnded  by  other  licensees;
av\d (7) any Ofhel relevar\t cirorimstanees.   See ln the Mafter Of Disciplinary Pi.oceedings Against
I?/7.z¢be//7 87/a/7z77.-FJ.J./z, LS0802183CHI (Aug.14, 2008).   It is within the Board's discretion as to
which  of these  factors to  consider.,  whether other factoi.s  should  be  considered,  and  how miich
weight to give any factoi.s considered.

Considei.ing the above factors, it is appi.opiiate for Respondent to pay the full costs of the
seven  investigations  and  of these  pi.oceedings.  Respondent  defaulted  and  the  factiial  allegations
idelitified  jn this decision wei.e deeliied admitted, Respondent failed to coopel.ate with tlie Boai`d's
seven  ;nvestigations  and  this  disciplinary  process  by  failing  to  answei.  the  complaint,  failing  to
respo]id  to  the  Department  and  the  ALJ's  attempts  to  contact  him,  and  failing  to  appeal.  at  the

pi.eheaiing  telei)Iione  conference  as  oi.dei`ed  by  the  ALJ,  Respoiident also  pl.acticed  niedicine  by
prescribing medications to patieiits withoi`t a license and ci`rrent I.egislration.  Respoiident has not
offcl.ed ally acceptable j`istification foi. his actions.

Finally, the Depal.tmen[ is a pi.ogram revenue agency wl]ose opel.a{ing costs ai.e funded by
the I.eveniie  I.eceived  from  credential  holdei.s.  It woiild  be  imfai]. to  impose  the costs  of pul`siiing
discipline  in this proceeding on  those  licensees who  have not engaged  ill  misconduct.  Thei.efore,
it is appropriate for Respondent to pay the fllll costs of the sevei] investigations and this pi.oceeding,
as detei.n]ined  pul'siialit to Wis. Admin, Code § SPS  2.18.

ORDER

For the I.easons set foi`lh above, lT IS ORDERED:

I.    Respondent   Manuel   J.   Thomas,   M.D.'s   license   to   pi-actice   niedicii`e   cind   surgeiy   in
Wisconsin (License No. 4717] -20)  is SUSPENDED for an  indefiiii{e period.
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2.    Respoiident n]ay petition the Boai`d  for a stay of the s`ispension. Any petition shall  ilicliide
the following:

a.     A copy of his pi.escription di.iig monitoriiig pi.ogi'am  (PDMP) pi.escribei. meti.ics
I.epoit foi` the eighteen (18) months pi.eceding the date of the Board's Order.

b.    A copy of his PDMP prescr;bei. metrics repoil for the period  fi.om the date of
the Boai`d's Order to  the date of the petition.

c.    A sworn statement desci`ibing in detail all actions he has taken to coopei.ate with
the    Boai.d's    seven    (7)    investigations    and    tl`e    Division's    I`equests    for.
infoi.mation.

3.    The Boai`d  oi'  its designee may I.eqiiii.e that Respolident  pi`ovide  additional  infol.iiiation  it
deems  appropi.jate  before  detei.mining  whether  to  gi`ant,  grant  with  condition(s)  and/oi`
limitation(s), oi. deny Respondent's petition to stay the suspension.

4.     The   Board   or   its   designee   may   I.eqllest   inforn`ation   fi.om   the   Division   I.egardiiig
Respondent's  coopei.ation  with  the  Boat.d's  seven  (7)  investigations  before  detelmining
whethe].   to   gi.ant,   gi.ant   with   condition(s)   and/oi.   liniitatioii(s),   oi.   deny   Respondent's

petition to stay the suspeiision,

5.    If the Board gi.aiits Respondent's petition for a stay of the suspension, it may impose any
condition(s) and/oi. limitation(s)  on Respondent's license  it deems  appi.opriate  in  oi.der to

pi.otect the health,  safety and welfare of patients and  the public.

6.    Petition for a stay of the suspension, the documentation I.equired  in pal.agraphs 2.a.-c.,
and any additioiial  infoi.ination i`eqiiested  by the Boat.d, inay be sent to  the Departinent
Monitot. at the address below:

Depai.tment Monitoi.
Division of Legal Sei.vices and Compliance

Depaiiment of Safety and Pi.ofessic>nal  Sei.vices
P.0. Box 7190, Madison,  WI   53707-7190

Telephone (608) 267-3817; Fax (608) 266-2264
DSPSMoiiitoi.in

7.    Respondent shall pay all recovel.able costs in these mattei.s  in an  amo`int to be established

pill.siiant to  Wis. Admin. Code  §  SPS 2.18. After the amo`int is established, payment shall
be made by cei`tified check oi. Inoney ordei. payable to the Wisconsin Depai.tment of Safety
and Professional Services aiid sent to the address listed in pz`I.agl.aph six (6) above.

8.    In addition to any other action authorized by this Oi.der or law, violation of ally teirm of this
Oi.dei. may  be the basis  foi. a sepai.ate discip]ii]ai`y  action  purs`Iant to  Wis.  Stat.  §  448.03.
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9.    Tlie teillls of this Ordel` al.e effective the date the Final Decision alld  Oi.dei. in these matters
is signed by the Boai.d.

Dated at Madison,  Wisconsin, on 4tli 'of Saptembei., 2020.

STATE OF WISCONSIN
DIVISION OF HEARINGS AND APPEALS
4822 Madison Yai`ds Way,  5'h Flooi. Noi.th
Madison, Wisconsin   53705
Tel.   (608) 266-7709
Eiliail:  Kristin,Fi`edl`ick@wisconsiii.gov

Ki.istin P. Fi.edrick
Administi.ative Law Judge


