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Before the
State of Wisconsin

Massage Therapy and Bodywork Therapy Affiliated Credentialing Boal.d

hi the Mattei` of Disciplinary Proceedings Against
Hui Zhan, L.M.T., Respondent FINAL DECISION AND ORDER

ol.derNd.RDER0006966

Division of Legal Services and Com|)liance Case No.17 MAR 017

The State of Wisconsin, Massage Therapy and Bodywork Thei.apy Affiliated
Credentialing Board, having considel.ed the above-captioned matter and having reviewed the
I.ecord and the Pi.oposed Decision of the Admihistl.ative Law Judge, make the following:

ORDER

NOW, THEREFORE, it is her.eby ordered that the Proposed Decision annexed hei.eto,
filed by the Administrative Law Judge, shall be and hel.eby is made and oi.dered the Final
Decision of the State of Wisconsin, Massage Therapy and Bodywoi.k Thei.apy Affiliated
Credentialing Board.

The rights of a party aggi.ieved by this Decision to petition the department for i`ehearing
and the petition for. judicial review are set follh on the attached "Notice of Appeal Information."

Dated at Madison, Wisconsin on the

Credentialing B oard

1st September                  , 2020

Massage Therapy and Bodywoi.k Therapy Affiliated
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Before The
State Of Wisconsin

DIVISION OF  HEARINGS AND APPEALS

In the Matter of Disciplinai.y Proceedings Against
Hut Zhan, L.M.T., Respondent DIIA Case No. SPS-19-0061

DLSC Case No.17 MAB 017

PROPOSED DECISION AND 0RI)BR

The parties to this proceeding for pui.poses of wis. Stat §§ 227.47(i) and 227.53 are:

Hui Zhan, LMT, by
Attol`ney Scott Connors
Law Office of Scott D. Connors
10125 West North Avenue
Milwaukee, WI 53226-2426

Wisconsin Massage Therapy and Bodywork Therapy Affiliated Credentialing Board
P.O. Box 8366
Madison, WI 53708-8366

Department   of  Safety   and   Professional   Services,   Division   of  Legal   Services   and
Compliance, by

Attorney Joost Kap
Department of Safety and Professional Services
Division of Legal Services and Compliance
P.O. Box 7190
Madison, WI 53707-7190

PROCED URAL HISTORY

These proceedings wet.e initiated on October 25, 2019, when the Department of Safety and
Professional Set.vices (Department), Division of Legal Services and Compliance (Division), filed
and served a formal complaint against Respondent Hui Zhan, L.M.T. (Respondent). The complaint
alleged  that the  Respondent  engaged  in  unprofessional  conduct as  defined  under  Wig.  Admin.
Code § MTBT 5.02(1) and 5.02(15), Administi.ative Law Judge Kristin Fi.edrick was assigned to
the matter and an initial pi.ehearing confei.once was scheduled and held on December 5, 2019. Four
additional pi.ehearing conferences wet.e scheduled and adjourned on Decenbei.11, 2019, January
8, 2020,  January 28, 2020 and  again to  February 26, 2020.  At the  Division's request,  a briefing
schedule  was  set  to  address  the  Division's  proposed  motion  for  summary judgment.  (Briefing
Order dated March 2,  2020) The parties  subsequently  advised  the admin`istrative  law judge that



they had  agreed to  allow the Respondent to file an Amended Answer and to extend the bi.iefing
schedule  deadlines.  An  Amended  Briefing  Schedule  Order  was  entered  on  April  3,  2020  that
required the Division to file  its motion for summary judgment and supporting bi.ief by April 22,
2020; the Respondent to file her response bi.ief by May 20, 2020; ai`d the Division to file its I.eply
brief, if any, by May 29, 2020.

On April 20, 2020  the Divisic>n requested and was granted  additional time to file  its bi.ief
due  to  office  closure/delays  caused  by  the  COVID-19  pandemic.  Additionally,  the  Division
advised that based upon the petitioner.'s amended answei` adinitting to the violation, thei.e was no
longer any cctntested factual issue and the only issue to brief would be the Respondent's discipline.
The "Division's Brief in  Suppoit of Judgement [sic]  and  Discipline" was  received on April  24,
2020 and the Respondent's Bl.ief was received on May 20, 2020. The Division did not file a reply
brief. Because the patties agree that the matter no longer involves any disputed material issues of
fact or law,. the motion is not tl.cated as a motion for summary judgment under Wis. Stat. §802.08;
i.ather,  the  sole  issue  of discipline can  be  decided  on the  basis  of the parties'  respective briefs

put.suant to Wis. Admin. Code § HA  I. I I (3).

FINDINGS OF FACTt

I.    Respondent Hui Zhan, L.M.T., is licensed in the state of wisconsin to practice massage
therapy and bodywork therapy, having license number  14053-146,  first  issued on November 8,
2016, and curl.ent through February 28, 2021. (Complaint Ill ; Amended Answei` Ill)

2.    The  most  i`ecent  addi.ess  on  file  with  the  Department  for  Respondent  is   1828  S.
Wentworth Avenue, Apt .18, Chicago, Illinois 60616. (Complaint fl2; Amended Answer fl2)

3.    At all  times  I.elevant  hereto,  Respondent was  employed  as  a  massage therapist  at a
busiiiess in West Allis, Wisconsin a?aci[ity). (Complaint ||3; Amended Answer fl3)

4.    On  August   11,  2017,  the  West  Allis  Police  Depaiiment  (WAPD)  conducted  an
undei.cover investigation of the Facility related to suspected prostitution. (Complaint fl4; Amended
Answe[` tl 4)

5.    A WAPD  undei.cover officer received a massage  fl`om Respondent during which the
Respondent made gestures and statements offei'ing to massage the officer' s genitals, allowing the
officer to touch Respondent`s breasts, and otherwise offering sexual gl`atification in exchange for
money. (Complaint IT 5)

6.    On August 11, 2017, WAPD cited Respondent forpl.ostitution in the coui.se of her woi.k
at the Facility (Citation #  ls804VWFKN) and she was  subsequently found guilty.  (Complaint fl
6-7; Amended Answer fl 7)

DISCUSSION

Burden of Proof

I The Respondent concurs in tile Division's pi.oposed Findings of Fact, which this Admiiiistrative Law

Judge relied upon in making the Findings of Fact contained herein. (See Respondent's Brief, p.  I)
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The   burden   of  pi.oof  in   disciplinaL.y  proceedings   is   on   the   Division  to   show   by   a

preponderance of the evidence that the events constituting the alleged violations occurred.   Wis.
Stat.  § 440.20(3); stee cr/So Wis. Admjn. Code § HA  i.17(2).  To prove by a pi.eponderance of the
evidence means that it is "more likely  than not" that the examined action occur.red.   See Sfa/e v.
Jioc/rl.grez,  2007  WI App.  252, fl  18,  306  Wis.  2d.129,  743 N.W.2d  460,  citing  I/#[./ed S/crfeE v.
Scrw//er,  60 F.3d 270, 280 (7th Cir.1995).

Violations

Wis. Admin. Code § MTBT 5.02  Unprofessional coliduct. "Unprofessional conduct"
includes the following, or aiding, abetting, or conspiring the same:

(1 )   Violating s.  460.14 (2) (a) to 0), Stats., oi. any provision of a board order`

(15)  Engaging in sexually explicit conduct, sexual contact, exposure,
gratiflcation, oi` other sexual behavior with or in the presence of a client, a
client's imthediate family membel., or a person responsible for the client's
welfare, For pui.poses of this subsection, all of the following shall apply:

(a) Sexual nature of contact shall be detei.mined from the totality of
the cirouinstances and is presumed when the massage therapist oi'
bodywork therapist has contact with a client's intimate puts
without legitimate professional justification for doing so.

Wis.  Stat.  § 460.14 Disciplinary proceedings and actions,

(I)    Subject to the l`ules promulgated under s. 440.03 (I), the afflliated
credentialing board may make investigations and conduct hearings to
determine whethei. a violation of this chaptei. or any rule promulgated
under this chapter has ocourred.

(2)   Subject to the rules promulgated under s. 440.03 (I), the affiliated
credentialing bDai.d may reprimand a license holder or deny, limit,
suspend, or revoke a license under this chapter if it finds that the applicant
or license holder has done any of the following:

(b)  Subject to  ss.111.321,111.322, and  111.335,  been convicted
of an offense the circumstances of which substantially relate to the
practice of massage therapy oi. bodywork therapy.

The Department's Complaint in this matter alleged that during an undercover investigation
theRespondent"madegesturesandstatementsofferingtomassage[an]officer'sgenitals,allowing
the  officer  to  touch  the  Respondent's  b[.Casts,  and  otherwise  offering  sexual  gi.atification  in
exchange  for  money."  (Finding  of Fact  #5  citing  Complaint  fl  5)  In  her  response  brief,  the
RespondentstatesthatsheconourswiththeDepaltmenttsproposedFindingsofFact.(Respondent
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Bi.ief, p,  I) Those facts suppoiied a municipal citation for pi.ostitution that the West Allis Police
Depaitment  issued  to  the  Respondent  on  Augilst   11,  2017,  which  resulted  in  a  finding  and

judgment  of guilt  against  the  Respondent.  (Finding  of Fact  #6  citing  Complaint  flt|  6  and  7;
Amended Answer tt 7) Further, the Respondent does not dispute that she engaged in unpl.ofessional
conduct. (I:d.)

Based  upon  the  uni'efuted  facts,  the  Respondent  engaged  in  unprofessional  conduct  as
defined  by  Wis,  Admin.  Code  §  MTBT 5.02(I) by violating  Wis.  Stat.  § 460.14(2)(b) by  being
convicted  of an  offense,  i.e.  pi.ostitution,  the  circumstances  of which substantially  I.elate  to  the

pi`actice   of  massage   therapy   or   bodywoi.k  therapy.   (Complaint  fl   7;   Amended  Answer  fl7)
Thei.efoi.e,  she is Subject to discjp]ine undei` Wis.  Stat.  §460.14.

Disci_Dline

As a i`esult of her undisputed conduct and violation set for.th above, Respondent admits that
she is subject to discipline pursuant to Wis. Stat. § 460.14. (Complaint t| 9; Amended Answer. " 9;
Respondent Bi.ief)  The  Department seeks  I.evocation of the Respondent' s  massage  thei.apy  and
bodywoi`k therapy license. The Respondent I.equests a suspension.

The three purposes of discipline are:  (I) to promote the I.ehabilitation of the licensee; (2)
to protect the public  from  other  instances  of misconduct;  and  (3)  to  deter  other  licensees  from
engaging in similar conduct.  Src7fe v, ,4/c7r;cf3,  71  Wis. 2d 206, 237 N.W.2d 689 (1976). "Protection
of the public is the purpose of requiring a license." S/crfe ex re/.  Gree# 1;. C/awl, 235 Wis. 628, 631,
294 N.W.  25  (1940). When a license is granted to an individual, the Board is assuring the public
that the licensed individual is competent in his or her. profession.   Sf7.!.#gez v.  Dep '/ a/J2egt//c7fl.o#
& £i.cens!.#g Dc#/;.Etry Exflqu!.H7.wg j3d.,103  Wis. 2d 281, 287,  307 N.W.2d  664  (1981).  Thus, the

primary  pul'pose  of assessing  discipline  is  to  "pi.otcot the  public  interest  and  assure  the  moi.al
fitness  and pi.ofessional  competency"  of the  license holder.  See Sfa/e  v.  A4crcJ#ty7.e,  41  Wis.  2d
481, 484,164 N.W.2d 235  (1969).

Respondent's illicit conduct in this mattei` was both unlawful and unpi.ofessional and was
only  brought  to  light  thi.ough  an  undei.covet.  police  operation.  The  very  natui.e  of the  conduct
violates the public trust and confldence in a licensed professional. It is thus in the public interest
that the petitioner face significant consequences for hei. conduct. A i`evocation of the petitioner's
license not only protects the public but it sends a strong message to deter other licensed massage
therapists from engaging  in similar behavior. The Respondent's  brief asserts, without benefit to
any  supported  findings  of fact that the Respondent was  exploited  by  a  shop  owner  due to  an
"inability  to  speak  the  language  and  navigate  tlirough  the  rules  and  customs"  of this  country.

(Respondent Bi`ief,  p.  2)  Yet,  the  Respondent was  able to  obtain a  license to  pei`form massage
therapy  and  bodywol:k  therapy.  Therefore,  she  was  I.esponsible  for  knowing  the  rules  of her
profession.  It goes without saying that a pi.ofessional  massage therapist should  know that illicit
sexual  activity  with  a  customer  is  not only  contrary  to  the  expectations  and  regulations  of the

profession,  but also  against the  law,  I  am not persuaded  that a  suspension  of the  Respondent's
license  is  a  sufficient  deter.rent  to  pi.event  the  Respc)ndent  or  any  other  license  holder  from
engaging   in   similai.   behavior.   in   the   future.   Accordingly,   I   agree   with   the   Depailment's
i.ecommendation for revocation of the Respondent's license in this matter,

Costs
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The Division I.equests that Respondent be ordei`ed to pay the full costs of this investigation
and of these proceedings.   The Respondent does not I.aise any ai.gument contesting an imposition
of costs in this mattei.. The Board is vested with discretion concerning whether to assess all oi. pat
of the  costs  of this  proceeding  against  the  Respondent.  See,  Wis.   Stat.   §  440.22(2).  Section
440,22(2) of the Wisconsin Statutes reads in pait:

In  any  disciplinary  proceeding  against a holder.  of a  credential  in
which  the  department or  examining board,  affiliated  credentialing
board  or  board  in  the  department oi`ders  suspension,  limitation  or
revocation    of   the   credential    oi.    reprimands    the    holder,    the
department,   examining   boai'd,   affiliated   credentinling   boai'd   or
board may,  in addition to  imposing discipline, assess all oi` pal.t of
the costs of the proceeding against the holder. . .

Similarly, Wis.  Stat.  § 441.51  reads in part:

(5) Additional authoi.ities  invested in party state licensing boar.ds.
(a)(6) If otherwise permitted by state law, recovei. from the affected
nut.se the  costs of investigations  and  disposition of cases  resulting
from any adverse action taken against that nurse.

The above statutes do not requii`e any prrticulai. analysis when determining whether to assess all
or pal.t of the costs in a proceeding against the Respondent.  However, in exercising it's discretion,
the Board must look at aggravating and mitigating facts of the case; it may not assess costs against
a licensee based solely on a "i'igid rule or invocation of an omnipresent policy," such as pi.eventing
those costs from being passed on to others. IVoese#v. S/cr/e Depcrr/me77f a/Regi//a/i.o# & LI.ccusi.#g,
PAclrmac)/ Exc7m!."j.#g Boczrc7,  2008 WI App 52, 30-32, 311  Wis. 2d. 237> 751 N,W.2d 385.

The Board has also, in pi.evious ordel`s, considered the following factors when determining
if all  or part of the  costs  should  be  assessed  against  the  Respondent:  1)  the  number  of counts
charged,  contested  and pi.oven; 2)  the natul.e and seriousness of the  miscorlduct;  3) the  level  Of
discipline sought by the prosecutor; 4) the Respondent's cooperation with the disciplinary process;
5) prior discipline,  if any; 6) the fact that the Department is a "progi.am revenue" agency, whose
operating costs are funded by the I.evenue received ft.om licenses, and the fairness of imposing the
costs  of disciplining a few members of the profession on the vast majority of the licensees who
have not  engaged in misconduct;  and 7) any other relevant circumstances.   See J#  ffre A4:a/fer a/
Disciplinary Proceedings Against Elizabeth Buenzli-Frilz, (LS0802\83 CHD (Lug. \4, ?008).. It
is  within  the Board's  discretion  as to  which,  if any,  of these factors  to  consider., whether  other
factors should be considered, and liow much weight to give any factors considered.

The  following  facts  are  i.elevant  to  the  instant  case:  First,  the  allegations  raised  in  the
Division' s complaint were lai.gely undisputed by the Respondent and the Respondent's amended
answer admitted to having engaged in unprofessional conduct under Wis. Admin. Code § MTBT
5.02(I).   This  is  not a case whet.e the Division wasted  i.esoui.cos or incurred additional  costs by
alleging  multiple  counts  and then failing  to prove those counts.   Second, Respondent's  cc)nduct
allegedintheComplaintisserious.Thii.d,asaresultofRespondeut'ssei`iousconduct,theDivision
sought to revoke Respondent's license.  The level of discipline sought is significant and recognizes
the need to protect the publ.ic and deter other license holders. Fourth, the Department is a pi.ogram
revenue agency whose operating costs are funded by the revenue received fi.om ci`edential holders.
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As such, fairness weighs heavily in i.equii.ing Respondent to pay the costs of this pi.oceeding which
resulted  in  significant  discipline,  rathei.  than  spi.eading  the  costs  among  all  Boat.d  licensees  jn
Wisconsin`  Finally, Respondent has failed to present any argument as to why full costs should not
be assessed.

Accordingly, based upon the above,  all of the costs of this proceeding should  be assessed
against Respondent in an amount to be determined pursuant to Wis. Admin. Code § SPS 2,18.

CONCLUSIONS 0F LAW

The Boai`d has ju[`isdic[ion over this mattei. pursuant tc> Wis.  Stat.  §  460.14.

Respondent was convicted of prostitution the circumstances of which substantially
1.elate to the pi.aotice of massage therapy or bodywork therapy pui`suant to Wis. Stat.  §
460.14(2)(b)

Respondent engaged in unprofessional conduct as defined by Wis. Admin. Code §
MI`BT 5.02(1) by violating Wis. Stat.  § 460.14(2)(b).

Based upon her conduct, the Respondent is subject to discipline, including i.evocation
of hei. license, pursuant to Wis.  Stat.  § 460.14.

License revocation is necessary and appropriate.

ORDER

Accoi.dingly,  it is  hereby  ORDERED  that the  licensure  privilege  of Hui  Zhan,  L.M.T.,
(license number 14053-146), to practice as a massage thei`apist and bodywork thei.apist in the state
of Wisconsin is hei.eby REVOKED effective on the date the final decision is signed by the Board,

IT IS FURTHER ORDERED that Respondent shall pay all recoverable costs in this matter
in an amount to be established, pui.suant to Wis. Admin. Code § SPS 2,18.

After the amount is established, payment shall be made by certified check or money oi'der payable
to the Wisconsin Department of Safety and Pi.ofessional Set.vices and sent to:

Depa rtment Monitor
Department of Safety and Pl.ofessional Services

Division of Legal Services and Compliance
P.O. Box 7190

.Madison, WI 53707-7190

The terms of this Order are effective the date the Final Decision and Order is signed by the
Board.

IT  IS  FURTHER  ORDERED  that  the  above-captioned  matter  is  hei.eby  closed  as  to
Respondent Hui Zhan.

Dated at Madison, Wisconsin on June 30, 2020.
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STATE OF WISCONSIN
DIVISION OF HEARINGS AND APPEALS
4822 Madison Yai.ds Way, 5th Floot. North
Madison, Wisconsin   53705
Telephone:        (608) 266-7709
FAX:                    (608) 264-9885

By:
•,'  ___-L>

Kl.istin P. Fredrick
Administrative Law Judge


