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STATE OF WISCONSIN 
BEFOBETRERF.ALESTAT!ZBOARD 

IN TRE MAlTRR OF TEE DISCIPLINARY 
PROCEEDINGS AGAIXST : FINAL DECISION 

ANDORDER 
l'l?sRION F. BERNTSEN, 90 REB 235 and 90 REB 455, 

RESPONDENT. I.25 9308181 REB 

The parties to this action for the purpose of Wis. Stats. sec. 227.53 are: 

Marion F. Berntsen 
Box 52, Douglas Street 
Fontana, WI 53125 

Wisconsin Real Estate Board 
P.O. Box 8935 
Madison, WI 53708-8935 

Department of Regulation and Licensing 
Division of Enforcement 
P.O. Box 8935 
Madison, WI 53708-8935 

The parties in this matter agree to the terms and conditions of the 
attached Stipulation as the final disposition of this matter, subject to the 
approval of the Board. The Board has reviewed this Stipulation and considers 
it acceptable. 

Accordingly, the Bbard in this matter adopts the attached Stipulation and 
makes the following: 

FINDINGS OF FACT 

5312:. 
Marian F. Berntsen ("Bentsen"), Box 52, Douglas Street, Fontana, WI 

, is and was at all times relevant to the facts set forth herein a real 
estate broker licensed to practice in the State of Wisconsin pursuant to 
license #11402, originally granted on August 8, 1974. Berntsen does business 
under the trade name of "Southern Lakes Real Estate Investments". 

RELATING TO CASE PO REB 235 

2. On or about February 9, 1990, Joseph L. McCarthy ("McCarthy") 
contacted Bentsen for the purpose of locating a summer rental iv '.hs Fontana. 
Wisconsin area. 



3. On or about March 20, 1990 Berntsen drafted a WB-18 Xouse Lease for 
the signature of Joseph L. McCarthy and Marian E. McCarthy, as tenants and 
Marion F. Berntsen, d/b/a Southern Lakes Real Estate Investments, agent for 
LeSSOS, as Landlord. This house Lease will be referred to herein as the 
"McCarthy lease". 

4. The McCarthy lease involved the lease by the McCarthys of residential 
property known as Gate 4-707 Adahi Way, Indian Hills Subdivision, Fontana, 
Walworth County, Wisconsin. The term of the lease was for June, July and 
August 1990 with the first day of the lease being June 1, 1990 and the last 
day of the lease being August 31, 1990. A copy of this lease is attached 
hereto as "Exhibit A", and incorporated herein as if fully set forth at length. 

5. On or about April 4, 1990 McCarthy returned the signed lease to 
Berntsen along with a check-in the amount of $500 payable to Berntsen and/or 
her business known as "Southern Lakes Real Estate Investments". 

6. Berntsen deposited the McCarthy $500 check into her real estate trust 
account at the Walworth State Bank on or about April 9, 1990. 

7. The purpose of the $500 McCarthy payment was to pay the security 
deposit referred to at line 48 of the McCarthy Lease. 

8. The rent for the three-month period covered by the McCarthy lease 
totalled $3,600 and, according to terms of the McCarthy lease, was payable "in 
full prior to occupancy". 

9. On or about May 25, 1990, McCarthy mailed his check in the amount of 
$3,600 to Berntsen and Berntsen received this check on or before June 1, 1990. 

m~pf~ I 
10. On or about June 4. 1990, Aldaughter, Noreen Ann Seegers, of 

Elkhorn, Wisconsin, contacted Bern&en and requested the keys to the property 
rented by the McCarthys. 

11. At the time that Ms. Seegers contacted Berntsen, Berntsen informed 
Ms. Seegers that the property had been rented to another party and that 
possession of the premises was not going to be delivered to the McCarthys. 

12. Berntsen told Seegers that the McCarthy6 had failed to comply with 
the payment terms of the lease and that was the reason the lease would not be 
honored by the landlord. 

13. On or about June 5, 1990 McCarthy personally contacted Berntsen and 
was told by Bemtsen that occupancy of the premises was not going to be 
delivered to McCarthy and that the property had been rented to another party. 
On or about June 5, 1990 McCarthy's $500 security deposit was returned to him 
along with his uncashed check of $3,600. 

14. At no time did McCarthy consent to a cancellation of the McCarthy 
lease. 
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15. At all times relevant to this matter the owner of the premises known' 
as Gate 4-707 Adahi Way, Fontana, Wisconsin was Carl W. Berntsen, the husband 
of Marion F. Berntsen. 

16. That on or about May 26, 1990 Berntsen drafted an Offer To Purchase 
for Gate 4-707 Adahi Way, Fontana, Wisconsin for the signature of Dominic 
Spatola and Giovanna B. Spatola. 

17. The Spatola offer was accepted on or about May 30, 1990. 

18. At no time did Berntsen disclose to the McCarthys that the property 
was listed for sale, or that Carl W. Berntsen, the owner of the property, had 
accepted the Spatola offer on the property. 

19. As of June 4, 1990, the property had not been rented to any party, 
besides the McCarthys. 

RELATING TO CASE 90 REB 455 

On or about May 26, 1990 Dominic Spatola and Giovanna B. Spatola, 
("Sp::ola") , executed a WB-11 Residential Offer To Purchase, for the purchase 
of 707 Adahi Way, Gate 4, Indian Hills Subdivision, Fontana, Wisconsin. A 
copy of the Spatola offer is attached hereto as "Exhibit B", and incorporated 
herein as if set forth at Length. 

21. The Spatola Offer was drafted by Berntsen. 

22. The Spatola Offer was accepted by the owner of the property, on or 
about May 30, 1990. 

23. On or about June 8, 1990 the Spatola Offer was amended by Amendment 
TO Contract Of Sale, a copy of said amendment being attached hereto as 
"Exhibit C", and incorporated herein as if set forth at length. 

24. Subsequent to the May 26, 1990 Spatola offer, the Spatolas leased the 
premises from Berntsen for the time period of June 15, 1990 to July 15, 1990, 
a copy of said lease being attached hereto as "Exhibit D", and incorporated 
herein as if set forth at length. 

23. At no time relevant hereto did Bemtsen disclose to the Spatolas that 
the property was owned by her husband, and instead, claimed that the property 
was owned by "Nation-Wide Equities." 

26. The terms of the Spatola Offer to Purchase included a provision that 
the Spatola's purchase of the property was contingent upon the Spatolas 
obtaining a first mortgage loan secured by the property. 

27. Berntsen, acting as an agent for Nation-wide Equities. ao unlicensed 
loan company, drafted a commitment for the granting of a mortgage loan to the 
Spatolas under document dated July 23, 1990, a copy of which is attached 
hereto as "Exhibit E", and incorporated herein as if sat forth at length. 

i 
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28. The Spatolas accepted the July 23, 1990 loan commitment on 
July 31, 1990. 

29. On or about July 31, 1990 Bemtsen withdrew the earlier loan 
commitment and made a new, less desirable, loan connnitment. A copy of said 
July 31, 1990 loan commitment is attached hereto as "Exhibit F", and 
incorporated herein as if set forth at length. This second loan commitment 
was declined by the Spatolas. 

30. During the course of the purchase-sale negotiations with the 
Spatolas, Berntsen collected $8,000 as earnest money from the Spatolas in 
Berntsen's capacity as agent for the seller, Carl W. Berntsen. 

31. The Berntsen to Spatola transaction failed to close and the Spatolas 
demanded a return of their $8,000 earnest money. 

32. Berntsen refused to return the $8,000 earnest money to the Spatolas. 

33. Bemtsen's refusal to return the $8,000 earnest money to the Spatolas 
was premised upon her claim that the $8,000 earnest money had been forfeited. 

34. On or about October 28, 1989 Berntsen prepared a WB-1 residential 
listing contract-exclusive right to sell for the signature of Carl Berntsen 
whereby Carl Bemtsen listed for sale with Berntsen the property known as 707 
Adahi Way, Gate 4, Indian Bills Subdivision, Village of Fontana, County of 
Walworth, Wisconsin. The term of this listing commenced on October 28, 1989 
and terminated on April 30, 1990. 

35. At the time that Berntsen drafted the Spatola Offer to Purchase and 
Amendment To Offer To Purchase, Bemtsen did not have a listing contract with 
Carl W. Berntsen. 

CONCLUSIONS OF LAW 

1. The Wisconsin Real estate Board has jurisdiction to act in this 
matter pursuant to sec. 452.14, Wis. Stats. 

2. The Wisconsin Real Estate Board is authorized to enter into the 
attached Stipulation pursuant to sec. 227.44(5), Wis. Stats. 

3. Respondent Marion F. Bemtsen has violated: 

CASE 90 REB 232 

a. Sections RL 24.025, 24.03(2)(b) and 24.08 Wis. Adm.Code and Sec. 
452.14(3)(i), Wis. Stats., by her incompetency in failing to protect 
the interests of the public and the interests of Joseph L. McCarthy 
and Marion E. McCarthy in drafting a lease agreement for their 
signature and for the signature of the landlord whom she represented 
by failing to state in said lease agreement any contingencies other 
than those specifically set forth therein which would require payment 
of rent in any method not set forth in the lease and by failing to 
state specifically that occupancy of the premises would be denied to 
the McCarthy6 if the rent was not paid prior to occupancy. 
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b. Sections RL 24.025 and 24.07(l) Wis. Adm. Code and Sec. 452.14(3)(i) 
Wis. Stats., by failing to disclose to the McCarthys that the owner 
of the premises was Carl Berntsen, husband of Marion F. Berntsen, 
that the property was listed for sale and that an offer to purchase 
was accepted as of May 30, 1990, which offer contradicted the rental 
of the premises to the McCarthys and contradicted the explanation 
given to the McCarthys by Berntsen for refusing to provide possession 
of the premises pursuant to the terms of the lease. 

c. Sections 452.14(3)(i) and 452.14(3)(k) Wis. Stats. and Sec. 134.09(6) 
Wis. Adm. Code, by failing to deliver possession of the rental 
premises to the McCarthys pursuant to the terms of the lease and as a 
subterfuge claiming to the McCarthys that the failure to provide that 
possession was the consequence of some failure on the part of the 
McCarthys to comply with the terms of the lease when the McCarthy6 
had been in substantial conformance with the terms of the lease. 

CASE 90 REB 455 

d. Sections RL 24.025, 24.03(2)(b) and 24.08 Wis. Adm. Code and Sec. 
452.14(3)(i) Wis. Stats. by failing to draft documents on behalf of 
the Spatolas which were fair to them as well as fair to her 
principal, and which were overreaching in that they required the 
forfeiture of $8,000 of earnest money for the failure to close the 
transaction wherein the Respondent acted as both the broker and as an 
unlicensed loan solicitor or loan broker and where, in acting as such 
a loan broker, Respondent failed to provide the financing initially 
offered to the Spatolas and as a consequence the transaction failed 
to close. 

e. Section 452.14(3)(m) Wis. Stats., and Sec. RL 24.08 Wis. Adm. Code by 
failing to have a valid listing contract with the owner of the 
property at the time that Respondent drafted the Spatola's offer to 
purchase, her previous listing contract with the owner having 
terminated. 

f. Sections RL 24.07(l) and 24.05(2) Wis. Adm. Code and Sec. 
452.14(3)(i) Wis. Stats., by failing to disclose to the Spatolas the 
interest that she and her husband had in the property being sold and 
failing to disclose to the Spatolas that the document she drafted to 
amend the first offer to purchase included additional language which 
called for forfeiture of the earnest money of $8,000.00 if the 
transaction failed to close "for any reason". 

g. Sections 452.14(3)(b), 452.14(3)(c) and 452.14(3)(k) Wis. Stats., by 
acting dishonestly and improperly in the transaction between her 
husband and the Spatolas by representing that the prnrertv 1.3s nwed 
by someone different than the true owner, by represeotiw tcv tlw 
Spatolas that she could provide financing through an unlicensed loan 
company and by acting as an unlicensed loan solicitor or mortgage 
broker by making specific offers to the Spatolas for financing the 

5 



transaction and then withdrawing an offer to finance the property at 
the time that the Spatolas attempted to accept the financing offer 
causing the transaction to fail and the sum of $8,000 to be forfeited 
by the Spatolas. 

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is 
accepted. 

IT IS FURTHER ORDERED, that the VOLUNTARY SURRENDER of the Real Estate 
Broker credentials of Respondent Marion F. Berntsen, license #90-11402, is 
hereby accepted and, e ffective on the date of this Order, all rights and 
privileges held by Marion F. Berntsen pursuant to those credentials are 
terminated. 

IT IS FURTHER ORDERED, that Marion F. Bemtsen shall not be issued a 
credential under Chapter 452 of the Wisconsin Statutes for a period of one 
year from the date of this Order. 

IT IS FURTHER ORDERED, that investigative files 90 REB 235 and 90 REB 455, 
and formal administrative proceeding LS 9308181 REB, be and hereby are closed. 

Dated this 23Kfi day of JUti& , 1994. 

WISm ESTATE BOARD 

ATY2-563510319 
d 
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Ualworth Uirconsin Above-named Agent --. .,. . .- a.-.",, 
Ac',;te':,;.- --.-._.-_-- ---._.----- 
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AMENDMENT TO CONTRACT OF SALE 

II 85 hereOy ntulually agreed Ihal the contract dated. Ma~.?6 ..................................... ..... k.?!! ... iand accepted 

June 1 ............................................... 19.??.) belween the undersigned lor Ihe Sale and purchase ol the real es,ate a, 

707 Adahi Way, Gate 4. Indian Hills Subdivision, Fontana, WI ........................ ..~.~..~...~..~.....~........~...~~..~....~..~..~.~~......~.~~.~..~.......~~..........~ ... is hereby awnded as follows~ 

2. t I Purchase prace is changed fr~l S ............................................... lo S ............................................... 

3. ( ) Physical Occupancy 01 the p~~ses ts changed Iron- .................................... 10 ..................................... 

4. ( ) ~xif%ti occupancy charge-is changed from 5 ........................... per day to $ ............................. per day. 

5. ( ) Purchaser IS aware there are contemplaled special assessmenls I” the esl#mated amount of 5 ..................... 

IOr Ihe 1nStalIal10n Of .............................................................................. and agrees 10 Pay for same. 

6. ( ) Seller agrees lo pay 5 ............................. 10 purchaser at closing for contemplaled speoa, assessmenls ,or 

the ~nstallatl*n of ........................................................................ 

7. ( ) Seller shall provide litle inwrance in the amount of purchase price and per contract printed provtstons. and 
Purchaseragrees topay the difference incost between llle tulle policy andextenslon of the existlng abstracts. 

8. ( ) The mortgage loan amount stated in lhe linancang c0nlingeW-y is cllanged from S ................................... to 

S ........................... . interest me fmn __~___~.~~~._~_~~~~...~~~~~ A to _...........___ .......... %; ..................... ....... 

year term 10 .__________________._____ year term. n:Onlhly Qay~alt changed from 5 .................... IO S ..................... 

9. ( ) The following item(s)01 personal property are deleted:~r.~m..S.a~f ....................................................... 

10. , ) The fo,,owi”g item(s) of personal property are Included:. fv-sm sa1.e:. ...... ........................................................ 

WARNING: T”tS IS A LEGALLY BINDING 
AMENDMENT TO A CONTRACT. 



Haure. $2,000.00 Dtkmx xx.- 
office of zthern Lakes Real Estate Investments, 3ixiGi$z- 

hynbk nt Litc.cxt. F ontana; 
lease prior to occupancy. 

Wisconsin 53125 payable in advance upon signing tQ& 

b(Lp6x&XM( *umxa?.*kiicd.%mr. wjwm~ - 
and Tenant agrees to pay utility bills 

aai&%tm 
"mit), chmr~ .re pa,d,,c by ~an.,,e&iqx, pramat~y-&~.~~ Tenant shall also be 
responsible for the maintenance of the home during this l~ease7ind agreesXiEZ$ 
m and clean as when property was turned over to Tenant. 6*nxa 
Tenant further agrees to assume full responsibility far any broken. damaged or 

asreer for same. 
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Acceplrd t111s _, _ @-. dv _- ..______.___ --,19Y”. 
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STATE OF WISCONSIN 
BP.FORETEEBEALESTATEBOARD 

IN TEE HAl-lXR OF TIIE DISCIPLINARY : 
PROCEEDINGS AGAINST 

sTIPuIATIoN 
NARION F. B8RNTSEN : 90 REB 235 and 90 REB 455 

RFSPONDL?NT. IS 9308181 REB 

The parties in this matter agree and stipulate as follows: 

1. This Stipulation is entered into for the purpose of resolving formal 
disciplinary proceeding LS 9308181 REB, previously known as investigative 
files 90 REB 235 and 90 REB 455. Respondent Marion F. Berntsen ("Respondent") 
consents to the resolution of these matters by this Stipulation and the 
attached Final Decision and Order. 

This case is currently scheduled for hearing before Administrative Law 
Judge Wayne R. Austin. In the event this Stipulation is accepted by the Real 
Estate Board and the Final Decision and Order is issued, the hearing on this 
matter shall be cancelled. In the event that the Stipulation is not approved 
by the Board, the scheduling of the hearing will continue. 

Respondent hereby offers to surrender her real estate broker's license 
pursuant to the terms of this stipulation and the attached Final Decision and 
Order. 

2. Respondent understands that by the signing of this Stipulation she 
voluntarily and knowingly waives her rights, including: the right to a 
hearing on the allegations against her, at which time the State has the burden 
of proving those allegations; the right to confront and cross-examine the 
witnesses against her; the right to call witnesses on her behalf and to compel 
their attendance by subpoena; the right to testify herself; the right to file 
objections to any proposed decision and to present briefs or oral arguments to 
the officials who are to render the final decision; the right to petition for 
rehearing; and all other applicable rights afforded to her under the United 
States Constitution, the Wisconsin Constitution, the Wisconsin Statues, and 
the Wisconsin Administrative Code. 

3. Respondent has had the opportunity to consult with legal counsel 
regarding these matters and the legal implications of this Stipulation. 
Respondent was previously represented by Attorney David A. Sayas, 11430 West 
Bluemound Road, Suite 200, Wauwatosa, WI 532.26. Respondent is not represented 
by an attorney at the present time. 

4. Respondent voluntarily and knowingly waives the rights set forth in 
paragraph 2 above, on the condition that all of the provisions of this 
Stipulation are approved by the Board. 
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5. With respect to the attached Final Decision and Order, Respondent 
neither admits nor denies the facts as set forth in the Findings of Fact 
however, she agrees that the Board may make the Findings of Fact and may reach 
the Conclusions set forth in the Conclusions of Law and may enter the Order of 
accepting the voluntary surrender of her real estate broker license as set 
forth in the Order. 

6. If the terms of this Stipulation are not acceptable to the Board, the 
parties shall not be bound by the contents of this Stipulation or the proposed 
Final Decision and Order. The matter shall then be returned to the 
Administrative Law Judge for further proceedings. In the event that the 
Stipulation is not accepted by the Board, the parties agree not to contend 
that the Board or the Administrative Law Judge have been prejudiced or biased 
in any manner by the consideration of this attempted resolution. 

7. If the Board accepts the terms of this Stipulation, the parties to 
the Stipulation consent to the entry of the attached Final Decision and Order 
without further notice, pleading, appearance or consent of the parties. 

8. Respondent agrees that Complainant’s attorney, Charles .J. Howden, may 
appear at any deliberative meeting of the Board with respect to the 
Stipulation but that his appearance is limited to statements in support of the 
Stipulation and to answer any questions the Board may have regarding the 
Stipulation. Respondent waives her right to have notice of that hearing and 
to be present at the meeting of the Board. 

9. The Division of Enforcement joins Respondent in recommending that the 
Board adopt this Stipulation and issue the attached Final Decision and Order. 

Charles J!Howden, Attorney 
Division of Enforcement 

d?/sY 
Date / 

ATYZ-5636 
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