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STATE OF WISCONSIN
BEFORE THE REAL ESTATE BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST
FINAL DECISION
AND ORDER
JAMES C. THOMAS
RESPONDENT

e e #e we an an

The State of Wisconsin, Real Estate Board, having considered the
above-captioned matter and having reviewed the record and the Proposed
Decision of the Administrative Law Judge, makes the following:

ORDER

NOW, THEREFQORE, it is hereby ordered that the Proposed Decision annexed
hereto, filed by the Administrative Law Judge, shall be and hereby is made and
ordered the Final Decision of the State of Wisconsin, Real Estate Board.

The rights of a party aggrieved by this Decision to petition the Board for
rehearing and the petition for judicial review are set forth on the attached
"Notice of Appeal Informatlon."

Dated this 247y day of _TAK (212 ¥
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STATE OF WISCONSIN ‘
BEFORE THE REAL ESTATE BOARD |

IN THE MATTER OF :
DISCIPLINARY PROCEEDINGS AGAINST i

JAMES C. THOMAS,

Respondent

PROPOSED DECISION

- -The parties to this proceeding, for the purposes of Wis. Stats. sec. 227.53, are:

e
- b

James C. Thomas j

3803 West Fond du Lac Avenue 1

Milwaukee, W1 53216 e }

“ 1

, State of Wisconsin Real Estate Board j

1400 East Washington Avenue, Room 183
Madison, WI 53708

\\

Department of Regulation & Licensing, Division of Enforcement !
1400 East Washington Avenue, Room 183 i
Madison, WI 53708 i

A hearing was conducted in the above-captioned matter on Qctober 9, 11990, at 1400
East Washington Avenue. Madison, Wisconsin. Respondent attended in' person and by
Attorney Le Roy Jones. Complainant appeared by Attorney Richard- |Castelnuov't)
Based upon the entire record in this matter, the Administrative Law ]udge recommends

that the Real Estate Board adopt as its final decision and order the followmg Findings
of Fact, Conclusions of Law and Order. :

I
1.  James C. Thomas, respondent herein (respondent), 3803 West|1 Fond du Lac

Avenue, Milwaukee, WI 53216 was at all times material hereto licensed as a real estate
broker in the State of Wisconsin by license #9790, granted on August 5, 1968.

2.  On or about June 17, 1983, respondent prepared an Offer t<|) Purchase

property owned by him located at 3704 North 4th Street, Milwaukee, Wlsconsm
1
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on behalf of prospective buyers Jimmie and Rachel Lee Jones. The offer provided for a
purchase price of $31,500. Earnest money in the amount of $300 was to be tendered

with the offer with additional earnest money in the amount of $475 to be paid within 30.

days of acceptance of the offer. The buyer was to pay $800 at the time of closing as the
balance of the down payment. The offer contained a financing contingency requiring
financing through the City of Milwaukee Low Interest Loan Program in the amount of
$29,925, at an interest rate not to exceed 10.2% per annum, plus 1/2% P.M.L. on the
unpaid balance. Respondent accepted the Offer on or before September 1, 1983.

3. Only $100 in earnest money was tendered with the application. An
additional $200 was tendered by the Joneses approximately two weeks later. No
additional down payment monies were ever paid by the Joneses.

4. At the time of these events, Universal Mortgage Corporation (Universal), 744
North 4th Street, Milwaukee, Wisconsin, participated in the City of Milwaukee Low
Interest Loan Program. The Joneses submitted a loan application to Universal for
financing the purchase on or ab0}1t June 6, 1983.

.

5. One of the conditions of the Low Interest Loan Program was that all down
payment funds must come from the personal resources of the applicant. On July 20,
1983, Rachel and Jimmie Jones executed a Certification certifying to Universal that
funds used for the down payment came from "my on [sic] source at home."

6.  Universal conducted a credit check on the Jones, which revealed an
outstanding judgment and at least one other overdue debt. Universal contacted the
Joneses leating to this adverse credit information, and the Joneses contacted
respondent. Respondent thereafter satisfied the Joneses’ outstanding liens, including a
lien held by Ermie Von Schledorn Pontiac-Buick and one held by Columbia Family
Stores. Universal was notified of the satisfaction of the liens by-a letter signed by the
Joneses dated September 27, 1983.

7. Also by letter dated September 27, 1983, respondent falsely verified to
Universal that the Joneses had deposited down payment monies in the amount of $1600
with respondent, which had in turn been deposited in respondent’s real estate trust
account. Respondent’s letter indicates that $200 was deposited with him on June 20,
1983, that $700 was deposited on August 31, 1983, and that $700 was deposited on
September 23, 1983.

8.  On June 20, 1983, respondent deposited $200 into his real estate trust account
as down payment on the property in question. On October 28, 1983, respondent
deposited $1400 into his real estate trust account as the balance of the down payment
on the property.
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9, With the possible exception of the initial $300 down payment deposits, the
entire down payment was loaned to the Joneses by the respondent. The |]0neses signed
promissory notes to respondent in recognition of those loans, mcludmg a promissory
note dated August 30, 1983, in the amount of $700; and a note dated September 23,
1983, also in the amount of $700. Those dates correspond closely to tholse verified to
Universal as the dates on which the Joneses had deposited down payment monies with
respondent. |
i

10. Additional promissory notes to respondent were executed by the Joneses
dated June 17, 1983 for $100, which may or may not have been used to make the initial
earnest money deposit; and dated September 9, 1983 for $557.92, which covered all or

part of respondent’s payments to clear the liens described in paragraph 6 above.

1

11. At no time did respondent notify Universal that he had paidli the Joneses’
debts and that he had loaned money to the Joneses to make the down I:j)ayment; and

respondent instructed the Joneses to withhold this information from Universal.

12. An appraisal of the property on or about August 4, 1983, indicated that the
selling price of the property should be $32,000 if certain designated repallrs were made.
On or about August 31, 1983, an Amendment to the Contract of Sale was executed
changing the closing date to on or before October 30, 1983, changing the |purchase price
to $32,000, changing the loan amount in the financing contingency to $30 400, and
providing that respondent would pay closing costs. By letter dated Septfmber 28, 1983,
respondent advised Universal that as seller, he would pay the prepayables for the
Joneses at closing.

4
i
13. Respondent did not reduce to writing the agreement to perform repairs on
the property.

14. The Joneses’ loan was approved by Universal on October 7, 1983.
?

it
15. Had Universal been aware that respondent had loaned money, to the Joneses

for the down payment, the loan would not have been approved. i

16. The transaction closed on October 28, 1983. The Joneses recenfed a notice of
default on their mortgage loan on October 10, 1984, and foreclosure occurred sometime
in 1987. 1
17.  The fact that respondent had made loans to the Joneses for|the down
payment and to clear the Joneses’ existing liens and debts is a material|and adverse

factor as to Universal, and Universal was an interested party in this transaction.
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. CONCLUSIONS OF LAW

1.  The Real Estate Board has jurisdiction in this matter pursuant to Wis. Stats.
sec. 452.14.

2. The fact that respondent made loans to the Joneses for the down payment
and to clear the Joneses” existing liens and debts is a material and adverse factor as to
Universal, and Universal was an interested party to this transaction, as those terms are
used at Wis. Adm. Code secs. RL 24.07(1) and RL 24.07(2)(d).

3. By satisfying the Joneses’ outstanding liens and other debts and by accepting
the Joneses’ note for the amounts paid by him, without notifying Universal of his
actions, respondent has concealed a material fact and an adverse factor from an
interested party, in violation of Wis. Adm. Code secs. RL 24.07(1) and RL 24.07(2)(d)
and, pursuant to Wis. Adm. Code sec. RL 24.01(3), respondent has thereby
demonstrated incompetency to act as a broker in a manner which safeguards the
interests of the public, in violation of Wis. Stats sec. 452.14(3)(i).

.

4. By loaning the Joneses money for the down payment without notifying
Universal of his actions, respondent has concealed a material fact and adverse factor
from an interested party, in violation of Wis. Adm. Code secs. RL 24.07(1) and
RL 24.07(2)(d) and, pursuant to Wis. Adm. Code sec. RL 24.01(3), respondent has
thereby demonstrated incompetency to act as a broker in a manner which safeguards
the interests of the public, in violation of Wis. Stats. sec. 452.14(3)(i).

g

5. By his failure to reduce to writing the exact agreement of the parties relating
to repairs to be performed by respondent as a condition for increasing the sales price of
the affected property to $32,000, respondent has violated Wis. Adm. Code sec. RL 24.08.

ORDER

NOW, THEREFORE, IT IS ORDERED that the license of James C. Thomas to practice as
a real estate broker in Wisconsin be, and hereby is, suspended for a period of six
months, commencing 30 days from the date of the order of the Real Estate Board
adopting the terms of this Proposed Decision. On or before the effective date of the
board’s order, respondent shall return his license certificates to the offices of the Real
Estate Board. The certificates shall be returned to him at the conclusion of the period of
suspension.

IT IS FURTHER ORDERED that pursuant to Wis. Stats. sec. 440.20, the costs of this
proceeding shall be assessed against the respondent.
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QPINION

Respondent does not deny that he loaned Rachel and Jimmie Jones $20£::i7.92, and the
Joneses’ promissory notes documenting those loans are a part of the reéord herein as
Exhibit 5. What respondent claims, however, is that the entire amount of those loans
was used to pay the Joneses’ outstanding debts. While Mrs. Jones testified that the
amount owing to Ernie Von Schledorn was something more than $500; respondent
testified that the lien was for over $1500, and that payment of that debt, along with
payment of the lien in favor of Columbia Family Stores in the amount of $224 and
payment of another debt of undisclosed amount to "Columbia Famlly Hospital”

accounted for the entire amount of the loans. 1

i
i
Even if it is assumed that the entire amount loaned to the Joneses was to cover their

outstanding debts, the result herein would be little different. |

In Ollerman v O'Rourke Co., Inc., 94 Wis. 2d 17, 42 (1980), the Wisconsin Supreme Court
defines a material fact as follov?vs

b

A fact is material if ‘a reasonable purchaser would attach importal'nce to its
existence or nonexistence in determining the choice of action in the |transact10n in

question; or if the vendor knows or has reason to know that the punl:haser regards
or is likely to regard the matter as important in determining the choice of action,

although a reasonable person would not so regard it. - }

r

i s
While Universal was not the purchaser in this transaction, the board’s staintute and rules
require disclosure of material facts both to the parties to the transactionjand to other
interested parties. It may therefore be concluded that respondent’s payment of the
Joneses” debts and his acceptance of their promissory notes for the amou1|1ts paid would
be material facts as to Universal if Universal would have attached 1mpox;tance to their

existence in determining its choice of action in granting the mortgage |loan to the
Joneses. Gary Rieboldt, Vice President and former Loan Originator for Universal

Mortgage, credibly testified that knowledge by Universal that the respandent was |
lending money to the Joneses to satisfy the latter’s liens and judgments would in fact |

have been an adverse factor in determining whether the mortgage loan wlas granted.

1 Respondent in his initial testimony stated that there were debts paid by him on the
Joneses behalf in addition to those owed to the car dealer and the deparhnent store, but that
he was unable to recall what they were. Later, after reviewing LInwersal’sL undated letter |
to the Joneses indicating that a satisfaction would be needed for the ]m{gment for
"Columbia Family Hospital," respondent testified that it was in fact that debt which e had

been attempting to recall.
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That circumstance was therefore a material fact and an adverse factor from Universal’s
standpoint, and Universal, unquestionably an interested party in this transaction, was
therefore required to be notified of the loans.

It is true that if respondent did not consider his action in loaning money to the Joneses’
to satisfy their debts to be a material fact in terms of Universal’s interests, that would be
at least a mitigating factor. I do not credit respondent’s contention that he did not
consider those particular loans to the Joneses to be material, however, and instead
credit Mrs. Jones’ testimony that respondent had instructed her on two or three
occasions not to disclose to Universal that he had paid the Joneses’ debts. The clear
inference from that instruction is that respondent was well aware that Universal would
attach importance to the manner in which the Joneses” debts had been satisfied. 1
Accordingly, it is concluded that even if every penny loaned to-the Joneses by
respondent was expended exclusively to repay their debts, respondent nonetheless
concealed or failed to disclose a material fact and adverse factor from an interested
party, and he would thus be subject to discipline.

e
There is clear and convincing evidence, however, that at least $1400 of the money
loaned by respondent to the Joneses was for the purpose of making the down
payment. First, there is the testimony of Mrs. Jones, who stated that she and her
husband had paid $100 as down payment on or about the time of the Offer to Purchase;
had paid $200 approximately two weeks thereafter; and had not from that day forward
made any further down payment.2 Mrs. Jones was a reluctant and forgetful witness,
and her testimony evinced a greater recognition of the ramifications of the manner in /
which this transaction was conducted than she professed having.3 Nonetheless, there '

I p may also be noted in this regard that respondent admitted in his letter to the
department dated May 15, 1989, that e had drafted the September 27, 1983, letter to
Universal which states that at that time, "We are all up to date with all of our bills and
don’t owe anyone except $500 altogether.” At that time, the Joneses had executed
promiissory notes to respondent in the amount of $2057.92.

2 Itis probable that the $100 promissory note given to respondent by the Joneses on
June 17,1983, covered a loan by respondent to make the earnest money payment tendered
with the Joneses” offer to purchase on that same date. Absent corroborating evidence,
however, the coincidence of dates does establish clearly and convincingly that the initial
earnest money deposit came from respondent.

3 An example of Mrs. Jones” occasionally obfuscatory testimony was her response to
Attorney Jones repeated question whether the "Certification of Source of Funds Used for
Down Payment” executed by she and her Tusband at the time they applied for their
mortgage loan was truthful. Her typical response was "I put the truth down what I was
told.”
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is no reason not to believe Mrs. Jones’ testimony that she had made no dlown payment

in addition to the initial payments totaling $300, for it was not in her best interests to so
testify. This is true because Mrs. Jones’ contention that she and her husband had
received no funds from respondent and therefore owed him no money would be more
credible if she had also contended that she and her husband had in fact|provided the

entire $1600 down payment. a

The conclusion that respondent provided $1400 of the Joneses’ down payment is

corroborated by other evidence in the record. By letter dated Septemb;ler 27, 1983,
respondent verified to Universal that the Joneses had deposited down payment monies

with him including $700 on August 31, 1983, and $700 on September 2.|3 1983. On

August 30, 1983, and September 23, 1983, Mr. & Mrs. Jones executed prolmlssory notes

in respondent’s favor; each of them in the amount of $700. One would have to be more |
than credulous to conclude that mere coincidence is responsible for theI fact that the |
|

|

Joneses” $700 promissory notes were dated within one day of the da$es which

respondent verified as those upon which he received down payment monies from the

Joneses. I instead reach the only logical conclusion: that respondent cov?rtly provided
at least $1400 of the Joneses’ dbwn payment in order to avoid the denial of the Joneses’
mortgage loan application. |
1

There is clear and convincing evidence that respondent provided the ftlmds to both
satisfy the Joneses’ outstanding liens and judgments and to make all but a small part of
the down payment; that his actions constituted a material fact and an adverse factor
which was required to be disclosed to Universal as an interested party; ‘; and that in
failing to_notify Universal of those material facts and adverse factors, re]E:;pondent has
violated Wis. Adm. Code secs. RL 24.07(1) and (2)(d), and Wis. Stats. sec. 452.14(3)(i).
Respondent did not deny at hearing that he failed to reduce to writing tlhe agreement
relating to repairs that he agreed to perform on the property in return fon an increase in

the sales price from $31,500 to $32,000, and it is thus also clear that he has violated Wis.
Adm. Code sec. RL 24.08. w

I
|
h

It is established that the purposes for imposition of discipline include rehabilitating the
licensee, deterring other licensees from engaging in the same or similar !fconduct and
protecting the health, safety and welfare of the public. State v. Alldrich,

71 Wis. 2d 206 (1976). Punishment of the licensee is not an appropriate consideration.
State v. Mclntyre, 41 Wis. 2d 481. i
There is no question but that respondent has engaged in serious misconduct, and the
cited disciplinary objectives militate for serious discipline. Moreover, there is very
little mitigation present here. It could be argued that the effect of respon'ldent’ s actions
was to permit a couple who could not otherwise have acquired financing necessary to

purchase their own home to do so. Except for one thing, respondent might even be

i
I

} .
—
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viewed as a kind of latter day Robin Hood -- notwithstanding his wrongfully
concealing his actions from the mortgage company; and even though, as the owner of
the property, the expenses he incurred were not for the most part out-of-pocket. The
evidence is, however, that respondent pursued payment of the Joneses’ promissory
notes through a collection agency at the very time the the Joneses were in the process of
losing their home to foreclosure. Any question as to a possibly altruistic motive for
respondent’s actions is thereby set to rest. Nor may it be said that no one was harmed
by respondent’s actions. It would be speculative to decide that respondent’s actions led
to the Joneses purchasing a home they couldn’t afford, because the record does not
document the bases for their ultimate default. To conclude that the mortgage company
suffered a net loss as a result of the transaction would also be speculative based on this
record. It may be assumed, however, that no one came out ahead on this transaction
except possibly the respondent and, in my opinion, the disciplinary objectives require
that respondent should for some period of time be deprived of the privilege of
practicing his profession. A six month suspension seems appropriate in that regard.

20",
Dated at Madison, Wisconsin fhis day of December, 1990.

S

-~ '
7

/
,g,\Respectf_yly-subﬁlitted,
l'

Administrative Law Judge

WRA:BDLS:

-t
¥
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STATE OF WISCONSIN
BEFORE THE REAL ESTATE BOARD

IN THE MATTER OF DISCIPLINARY

PROCEEDINGS AGAINST
AFFIDAVIT OF COSTS

JAMES C. THOMAS, (Wis. Stats. sec. 440.22)

RESPONDENT.

[T T T TR Y )

TO: Leroy Jones
Attorney At Law ;
4222 W. Capitol Drive # 308
Milwaukee, WI 53216

Wisconsin Real Estate Board
P.0. Box 8935
Madison, WI 53708-8935

STATE OF WISCONSIN )
) ss. -
COUNTY OF DANE )

Richard Castelnuovo, be'qgffirst duly sworn on oath, deposes and states as
follows: i
1. I am an attorney licemsed to practice law in the State of Wisconsin,
and employed by the State of Wisconsin, Department of Regulation and
Licensing, Division of Enforcement ("Division").

2. In the course of my employment, I was assigned to prosecute the
above-referenced matter and in this regard did render the services described
below. .

——

3. Anne Vandervort, an employee of the Division, was assigned to
investigate the above-referenced matter and in this regard did perform the
work described below.

4, Pursuant to Wis. Stats. Sec. 440.22, the Real Estate Board assessed
the costs of the proceeding against the Respondent following the suspension of
his license by the Board.

5. The costs set forth below are costs of this proceeding supported by
available documentation:

PROSECUTING ATTQRNEY COSTS

1989
Oct. 31 Review of File/Conference with Investigator .50 hour
Nov. 29 Conference with Investigator «25 hour .
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Dec. 8

Dec.17

Dec. 18
1390
Feb. 2
Feb. 9
May 22

May 30

July 9
July 23

Aug. 2

Aug. 17

Sept. 10

e

Sept. 14

Sept. 14
Sept. 25
Sept. 27
Oct. 1

Oct. 7

Oct. B

File Review

Conference with Board Advisor
Drafting complaint :
Conference with Attorney Jones

Drafting Complaint
Research re: precedent

Drafting Settlement Letter

Conference with Board advisor

Review of letter from Attorney Jones
Review and revision of draft complaint

Preparation of Notice of Hearing
Filing of Complaint

Conference with ALJ
/.

5 -
Draft and file default motion

Preparation of Discovery and Witness List

Filing same
Conference with witness

Preparation of Final Witness list B
and request for discovery compliance

Subpoena preparation
Conference with witness

Subpoena preparation

Request for discovery compliance
Conference with witness
Conference with witness

Preparation of witness examinations
Document organization

Conference with witness

hour
hour

hour

hours

hour

hour

hour
hour
hour
hour

hour

hours

hour
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Qct. 9 Preparation for hearing

Appearance at hearing 5.0 hours
Dec. 21 Review of Proposed Decision

Preparation of Affidavit re: costs 1.50 hours

]

Jan. 8 Review of Proposed Decision

Research re: precedent 2.0 hours
Jan. 11 Preparation of Affidavit .50 hour

Total HOurs . « &« o« o o v o « o 2 o o » = &

. = + 33.25 hours

Total Prosecuting Attorney Expense 33.25 hours at $24.80 per hour based on
current salary and benefits for the period . . . . . . . . $824.60

G. E T R B ERVORT

1988
May 5 Call to Complainant

Letter to Respondent

Preparation 6f memo - 1.25 hours
May 10 Letter tS Respondent .75 hour
Dec. 8 Review of file

Call to Respondent

Preparation of Memo \

Letter to Complainant 1.50 hours
1989 T
Sept. 6 Case Review and Summary 1.50 hours
Oct. 31 Conference with Attorney +25 hour
Nov. 9 Letter to Respondent .50 hour
Nov. 29 Conference with Attorney +25 hour
15990
October 8 Preparation for hearing 1.50 hours
October 9 Attendance at hearing 1.0 hour

Total HOUXS 4 = 4 4 v 4 o 4 = o o = o » o« =«

« « 8.50 hours

Total Investigator Expense at $17.53 per hour based on '
current salary and benefits « . . + . « « « « + . . . $149.00
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WITNESS TRAVEL AND FEE COSTS
Oct 9, 1990 Witness Fee and Travel for Rachel Jones,
Jimmie Jones and Gary Rieboldt . . . . . . . $89.60
TOTAL ASSESSABLE COSTS .,e efe o o o = = = «

« & & = $1063.

I'4

Richard bastelnuovo, Attorney

Division of Enforcement

Department of Regulation and Licensing

(608) 266-9840

Subscribed and sworn to before me

this |S7# day of Zanuary, 1991.

Notary P¢blic
My Commission

PeRwiizn] T

~
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IN THE MATTER OF DISCIPLINARY :
PROCEEDINGS AGAINST : AFFIDAVIT OF COSTS OF THE
OFFICE OF BOARD LEGAL SERVICES
JAMES C. THOMAS, : (Wis. Stats. sec. 440.22)
RESPONDENT :

STATE OF WISCONSIN )
) ss.
COUNTY OF DANE )

Wayne R. Austin, being first duly sworn on oath, deposes and states as
follows:

1. Your affiant is an attorney licensed to practice law in the State of
Wisconsin, and is employed by the Wisconsin Department of Regulation &
Licensing, 0ffice of Board Legal Services.

2. In the course of h}s/employment, your affiant was assigned as
administrative law judge in-the above—captioned matter,

/3. Set out below are’ the actual costs of the proceeding for the Office
of Board legal Services in this matter.

ADMINISTRATIVE LAW JUDGE EXPENSF,
Wayne R. Austin

DATE & ACTIVITY
TIME SPENY
7/9/90 Draft Scheduling Order
15 minutes
7/25/90 DPraft Motion Order o
. 25 minutes ‘
8/7/90 Draft Notice of Adjourned Hearing
(-)
10/9/90 Conduct Hearing

3 hours, 40 minutes

11/30/90 Prepare Proposed Decision
40 minutes

12/5/90 Prepare Proposed Decision
2 hours, 45 minutes
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12/7/90
4 hours, 25 minutes

12/10/90
1 hour 25 minutes

12/11/90
4 hours

12/13/90
3 hours, 20 minutes

Prepare

Prepare

Prepare

Prepare

Proposed Decision

Proposed Decision

Proposed Decision

Proposed Decision

Total Time Spent.scescscesssesssssssssannsnsasanssassssnsd hourg 6 minutes

Total adminigtrative law judge expense for Wayne R. Austin:
20 hours, 55 minutes @ $31.37, salary and benefits:........$656.16

- ‘REPORTER_EXPENSE

:/’

DATIE & ‘
TIME SPENT AP

10/9/90
3 hours, 40 minutes

Magne-Script

ACTIVITY

Record hearing

Total billing from Magne-Script reporting :
service (Invoice #4439, dated 11/01/90)2...ieeecenereanee...$90.00

TOTAL ASSESSABLE COSTS FOR OFFICE OF BOA

D LEG ERVICE

' ch o
| Sworn to and subscribed before me this A day of‘;aZ§§g;££néugﬂ[;_, 128?:

TS

|,'] N l"( .
SN 'J{Q;
’; ﬁ‘{‘ ! \\'7/1‘ }" —
7 Notary Public, State of Wisconsin
4o My commission is permanent
|
|

' 'WRA:BDLS:1020

.

ke






NOTICE OF APPEAL INFORMATION -
. (Notice of Riéhts for Rehearing or Judicial Review,
the times allowed for each and the identification
- ‘ * of the party to be named as respondent)

The following notice is served on you as part of the final decision:

e 7' . 1. Rehearing.

-
j Any person aggrieved by this order may petltlon for a rehearing within
. . ¢+ 20 days of the service of<this decision, as provided in section 227.49 of

the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision.

(The date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of wisconsin Real Estate Board.

=
=

T A petition for rehearing js{,'nbt a prerequisite for appeal directly to circuit
court through a petitioh for judicial review.

!

o, 2. Judu:lal ReVJew. .
'p‘
Any person aggrleved by this decision has a rlght to petition for
- judicial review of this decision as provided in section 227.53 of the Wisconsin
Statutes, a copy of which is attached. The petition should be filed in
circuit court and served upon the State of Wisconsin Real Estate Board.
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. .- within 30 days of service of this decision if there has been no petition )

.= .. - for rehearing, or within 30 days of service of the order finally disposing e
of the petition for rehearing, or within 30 days after the final dlSpoSltlon g

by operation of law of any petition for rehearing. R

The 30 day period commences the day after personal service or mailing . .

------

" of the decision or order, or the day after the final disposition by operation
- of the law of any petition for rehearing. (The date of mailing of this :
decision is shown below.) A petition for judicial review should be served B
-+ upon, and name as the respondent, the following: the State of Wisconsin o
Real Estate Board. -

The date of mailing of this decision is January 28 _ 1001 .
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*" or delay the effective date of the order, and the order shall

227.39 Pelitions for renearning 1n contesled cases. (1) A
petition for reheanng shall not be a prerequisite for appeal or
review. Any person aggniesed by a final order may, within 20

days after service of the order, file a2 written peution for ;

tcheanng which shall specify 1n detail the grounds for the
rehief sought and supporting authonues. An agency may
order a reheaning on its own mouon within 20 days after
service of a final order. Thus subsection does not apply to s.
17.025 (3) (). No agency is required to conduct more than
one rcheanng based on a petition for reheanng filed under
this subsection in any contested case,

{2) The filing of a petition for rehearing shal! not suspend

take eflect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until the order 1s
superseded, modified, or set aside as provided by law.

{3) Reheanng will be granted only on the basis of:

(a) Some matenat error of law.

{b) Some material errot of fact.

{c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not havc been
previously discovered by due diligence.

(9 Copies of petitions for rehearing shall be served on all
parties of record. Partics may file rephies 1o the pettion.

—

{5} The agency may order a rehearing or enter an order
with reference 1o the petnon without 3 heanng, and shall
dispose of the penuon within 30 days after 1t is filed, 1f the
agency doecs not enter an order disposing of the petition
within the 30-day period. the petition shall be deemed to have
been denied as of the expiration of the 30-day penod.

{6) Upon granting a rehearing, the agency shall set the i
matier for further proceedings as soon as practicable. Pro-
ceedings upon rehearing shall conform as nearly may be to
the proceedings in an onginal htanng except as the agency

may otherwise direct. Ifin the agency’s judgment,after such
* reheanng it appears that the original decision, order or
determination 1s in any respect unlawful or unreasonable, the
agency may reverse, change, modily or suspend the same
accordingly. Any detision, order or determination made
alter such rcheanng reversing, changmg, modifying or sus-
pending the onginal determination shall have the same force
and effect as an original decision, order or determination.
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27,52 Judiclal rexlew; decisions reviewable, Adminis-
. lative decisions which adversely affect the substantial inter- |
ests of any person, whether by action or inaction, whether
a[l'rmatwc or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
depantment of revenue other than decisions relating to aleo.
ol beverage permits issued under ch. 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commssioner of credit unions, the commis-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject 1o review, prior 10 any
judicial review, by the labor and industry review commussion,
and except as otherwise provndcd by law.

227.53 Pariles and proceedings for raview. (1) Except as
otherwise speifically provided by law, any person aggneved
by 2 decision specified 1n s, 227.52 shall be eautled to judicial

- teview thereof as provided n this chapter.
(2} Proceedings for review shall be instituted by serving a

fetiton therefor personally or by cerufied mail upon the
igency or one of its officials, and filing the peution in the
office of the clerk of the circuit court for the county where the
Iud:cml review proceedings are o be held. Unless 2 reheanng
i8 requested under s. 227.49. petitions for review under this
paragraph shall be served and filed within 30 days after the
service of the decision of the agency upon all parties under s.
221.48. If a reheanng s requested under s, 227.49, any party
desinng judioial review shall serve and file a peution for
teview within 30 days after service of the order finally

|

- provided in this section and who desires to participate in the
proceedings for review thereby instituted shall seneuponthe *

dusposing of the applicauan | for reheanng, or \mm“z\) d-,~ “
aflter the final disposition by operation of 13w of 3A¥ sych
application for reheanng. The 30-day penod for sering and
filing a petition under this paragraph commences on the day
after personal service or matling of the decision by the agency.

Il the pettioncer 1s a resident, hhc proceedings shall be held in
the circust court for the couﬂly where the pettuoner resides,

except that il the petitioner is an agency, the proceedings shail
be in the circuit court (or thc county where the respondent
resides and except as provtdcd in ss. 77.59 (6) (b), 182.70 (6)
and 182.71 (5) (). The procccdmgs shall be 1n the circuit
court for Dane county if the peuuon:r 18 a nonrendent. I afl
parties stipulate and the court to which the parties desire to
transfer the proceedings agress, the proceedings may be held
inthe county designated by the partics. 1f2 or more petitions
for review of the same dccmon are filed in difTerent countics,
the circurt judge for the county in which a peuition for review
of the decision was first ﬁlcd shall determine the venue for
judicial review of the dccmon and shall order 1ransfer or
consolidation where appropnate.

{b) The petition shall slat'c the nature of the petitioner’s

interest, the facts showing that petinoner is a person ags :
grieved by the decision, and the grounds specified in 8. 227.57 |
upon which petitioner conlends that the decision should be -

reversed or modified. The pclltlon may be amended. by leave
of court. though the time for serving the same has ctp:rcd

The petition shall be entitled in the name of the person szrving
it as peuttoner and the name ‘of the agency whase decision is
sought to be reviewned as rcspond:nl except that in petitions
for review of decisions of lhl: following agencies, the latter
agency speafied shall be the namcd respondent;

1. The tax appeals commission. the department of revenue,

2. The banking review boar"d or the consumer credit review
board, the commussioner of banking.

3. The credit union review board. the commissioner of
credit unions. ’

4. The savings and loan review board. the commussioner of
savings and loan, exceptif lhc' petitioner 1s the commussioner
of savings and loan, the prevailing parues before the savings
and loan review board shall be the named responcents.

(¢} Copies of the petition sha[l be sened. personaily or by
certified mayl, or, when serwc: 1s umely admitted 1n wniting,
by first class mail. not later than 30 days after the institution
of the proceeding. upon all parues who appeared beflore the

T
agency in the proceeding in which the order sought to be
reviewed was made, t z

{d) The agency (except m the case of the ax appcals
commission and the banking review board. the consumer!
credit review board, the credit union review board. and the:
savmgs and loan review board) and all parties to the proceed-
ing before it, shall have the right to participate in the
proceedings for review., Tthcoun may permit other inter-
ested persons to intervenc. Al;l)’ person pcuuomnv the cournt
to intervene shall serve a copy of the peution on cach party
acho appeared before the agcncy and any additional patties to
the judicial review at Jeast § days prios to the date s2t for
hearing on the petition. I

{2) Every person served with the petition for review as

petitioner, within 20 days afu:r service of the peution upon
such person. 2 nouce of appcarancc clearly staung the

person’s position with rclcrcncc to cach matenal allezationin

the peniion and to the aﬂ’m'n'ancc. vacation or modification

of the order or decision under | rcmw Such notice, otherthan
by the named respondent, shali also be served on the named

respondent and the atwrncy general, and shall be filed, :

together with proof of required scrvice thereof. with the clerk
of the reviewing court within 10 days after such service.
Service of all subsequent pape‘rs or notices 1n such proceeding
need be madconly upon the pcuuon:r and such other persons
as have scrved and filed lhc notice as prowided :n this
subsecuon or have been perrnmed to interiene in said pro-
ceeding, as partics therelo, bylorder of the reviewing court. .
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