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227.49 Petiltons for renearing in conlested cases. (1) A
petition for rehearing shall not be a prerequusite for appeal or
review. Any person aggrieved by a final order may, within 20
days after service of the order, file a written petition for
rehearing which shall specify in detail the grounds for the
rehef sought and supporting authoriies. An agency may
order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17625 (3) (e}. No agency is required to conduct more than
one rehearing based on a petition for rehearing filed under
this subsection in any contested case.

{2) The filing of a petition for rehearing shall not suspend
or delay the effective date of the order, and the order shall
gake effect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until! the order is
superseded, modified, or set aside as provided by law.

(3) Rehearing will be granted only on the basis of:

(a) Some material error of law.

(b) Some material error of fact.

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due diligence.

(4) Copies of petitions for rehearing shall be served on all
partics of record. Parties may file rephes to the petition.

(5) The agency may order a rehearing or enter an order
with reference to the petition without a hearing, and shall
dispose of the petition within 30 days after it is filed. If the
agency does not enler an order disposing of the petition
within the 30-day period, the petition shall be deemed to have
been denicd as of the expiration of the 30-day period.

(8) Upon granting a rehearing, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon rehearing shzll conform as nearly may be to
the proceedings in an original hearing except as the agency
may otherwise direct. If in the agency’s judgment, after such
rehearing it appears that the original decision, order or
determination is in any respect unlawful or unreasonable, the
agency may reverse, change, modify or suspend the same
accordingly. Any decision, order or determination made
after such rehearing reversing, changing, modifying or sus-
pending the original determination shall have the same force
and effect as an original decision, order or determination.

221.52 Judicial review; decisions reviswable. Adminis-
trative decisions which adversely affect the substantial inter-
ests of any person, whether by action or inaction, whether
affirmative or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
hol beverage permits issued under ch. 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commissioner of credit unions, the commis-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, prior to any
judictal review, by the labor and industry review commission,
and except as otherwise provided by law.

227.53 Parties and proceedings for review. (1} Except as
otherwise specifically provided by law, any person aggrieved
by a decision specified in 5, 227.52 shali be entitled to judicial
review thereof as provided in this chapter.

(a) | Proceedings for review shall be instituted by servinga
petition therefor personally or by certified mail upon the
agency or one of its officials, and filing the petition in the
office of the clerk of the circuit court for the county where the
judicial review proceedings are to be held. If the agency
whose decision is sought to be reviewed is the tax appeals
commussion, the banking review bozrd or the consumer credit
review board, the credit unjon review board or the savings
and loan review board, the petition shall be served upon both
the agency whose decision is sought to be reviewed and the
corresponding named respondent, as specified under par. (b)
{tod.

2. Unless a sehearing is requested under s. 227.49, petitions
for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency
upon all parties under s. 227.48. If a rehearing is requested
under s. 227.49, any party desiring judicial review shall serve
and file a petition for review within 30 days after service of the
order finally disposing of the application for rehearing, or
within 30 days after the final disposition by operation of law
of any such application for rchearing. The 30-day period for
serving and filing 2 petition under this paragraph commences
on the day alter personal service or mailing of the decision by
the agency.

3. If the petitioner is a resident, the proceedings shall be
held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the proceed-
ings shalil be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59 {(6) (b),
182.70 (6) and 182.71 (5) (g). The proceedings shall be in the
circuit court for Dane county il the petitioner is a nonresi-
dent. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may
be held in the county designated by the parties. 1€2 or more
petitions for review of the same decision are filed in different
counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determine the
venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person ag-
grieved by the decision, and the grounds specified in s. 227.57
upon which petitioner contends that the decision should be
reversed or modified. The petition may be amended, by leave
of court, though the time for serving the same has expired.
The petition shall be entitled in the name of the person serving
it as petitioner and the name of the agency whose decision 15
sought to be reviewed as respondent, except that in petitions

for review of decisions of the following agencies, the latter
agency specified shall be the named respondent:

1. The tax appeals commission, the department of revenue

2. The banking review board or the consumer credit review
board, the commuissioner of banking.

1. The credit union review board, the commissioner of
credit unions.

4, The savings and loan review board, the commissioner of
savings and loan, except il the petttioner is the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents

(c) A copy of the petition shail be served personally or by
certified mail or, when service is timely admitted 1n writing,
by first class mail, piot later than 30 days after the institution
of the proceeding, upon each party who appeared before the
agency in the proceeding in which the decision sought to be
reviewed was made or upon the party’s attorney of record. A
court may not dismiss the proceeding for review solely
because of a failure to serve a copy of the petition upon a
party or the party’s attorney of record unless the petitioner
fails to serve a person listed as a party for purposes of review
in the agency's decision under s. 227.47 or the person’s
attorney of record.

(d) The agency (except in the case of the tax appeals
commission and the banking review board, the consumer
credit review board, the credit union review board, and the
savings and loan review board) and ail parties ta the proceed-
ing before it, shall have the right to participate in the
proceedings for review. The court may permit other inter-
ested persons to intervene. Any person petitioning the court
to intervene shall serve a copy of the petition on each party
who appeared beflore the agency and any additional partics to
the judicial review at least 5 days prior to the date set for
hearing on the petition.

(2) Every person served with the petition for review as
provided in this section and who desires to participate in the
proceedings for review thereby instituted shall serve upon the
petitioner, within 20 days alter service of the petiion upon
such person, a notice of appearance clearly stating the
person’s position with reference to each material allegation in
the petition and to the affirmance, vacation or modification
of the order or decision under review Such notice, other than
by the named respondent, shall also be served on the named
respondent and the attorney general, and shall be filed,
together with proof of required service thereof, with the clerk
of the reviewing court within 10 days after such service.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petitioner and such other persons
as have served and filed the notice as provided in this
subsection or have been permitied to intervene in said pro-
ceeding, as parties thereto, by order of the reviewing court

)




NOTICE OF APPEAL INFORMATION

(Notice of Rights for Rehearing or Judicial Review,
the times allowed for each, and th identification
of the party to be named as respondent)

The following notice is served on you as part of the final decision:
1. Rehearing. .

Any person aggrieved by this order may petition for a rehearing
within 20 days of the service of this decision, as provided in section 227.49
of the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision. (The
date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
judicial review of this decision as provided in section 227.63 of the
Wisconsin Statutes, a copy of which is attached. The petition should be
filed in circuit court and served UpoOn the State of Wisconsin Pharmacy

Examining Board

within 30 days of service of this decision if there has been no petition for
rehea.ri.n,tg, or within 30 days of service of the order finally disposing of the
petition for rehearing, or within 30 days after the final disposition by
operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or
mailing of the tﬁacision or order, or the day after the final disposition by
operation of the law of any petition for rehearing. (The date of mailing of
this decision is shown below.) A petition for judicial review shouid be
served upon, and name as the respondent, the following: the State of
Wisconsin Pharmacy Examining Board.

The date of mailing of this decision is October 15, 1991
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6. If the terms of this Stipulation are not acceptable to the Board, the parties
shall not be bound by the contents of this Stipulation or the proposed Final Decision
and Order, and the matter shall be returned to the Division of Enforcement for
further proceedings. In the event that this Stipulation is not accepted by the Board,
the parties agree not to contend that the Board has been prejudiced or biased in any
manner by the consideration of this attempted resolution.

7. If the Board accepts the terms of this Stipulation, the parties to this Stipula-
tion consent to the entry of the attached Final Decision and Order without further
notice, pleading, appearance or consent of the parties.

8. Respondent agrees that an attorney for the Division of Enforcement may
appear at any deliberative meeting of the Board, in open or closed session, without
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation
but that appearance is limited to statements solely in support of this Stipulation, and
to answering questions asked by the Board and its staff, and for no other purpose.

9. The Division of Enforcement joins Respondent in recommending that the
Board adopt this Stipulation and issue the attached Final Decision and Order.

10. Respondent understands that should the board adopt this stipulation, the
board’s final decision and order adopting the terms of the stipulation shall be
published in the Monthly Disciplinary Report issued by the department, and a
summary of the order adopting the terms of the stipulation shall be published in the
Wisconsin Regulatory Digest issued semiannually by the department, all of which is
standard Department policy and in no way specially directed at Respondent.

The Medicine Shoppe by:

Tohn Reyourski A Lpmunh Bk

Respondent Date

(B gkl RPA. ?/702

Iohn"ﬁogowski individually Date
u\/%r/é\% / /vv\c 8’/ 22./9/
Prosecuting Attorney Date

Division of Enforcement




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST
STIPULATION
JOHN ROGOWSKI, R.Ph., and
THE MEDICINE SHOPPE, :
Respondents. : 87 PHM 51

It is hereby stipulated between the above Respondents, personally on his own
behalf, and the Department of Regulation and Licensing, Division of Enforcement by
its undersigned attorney as follows:

1. This Stipulation is entered into as a result of a pending investigation of
licensure of Respondent by the Division of Enforcement. Respondent consents to the
resolution of this investigation by Stipulation and without the final hearing on the
formal complaint which has been issued in this matter.

2. Respondent is aware and understands his rights with respect to disciplinary
proceedings, including the right to a statement of the allegations against him; a right
to a hearing at which time the State has the burden of proving those allegations; the
right to confront and cross-examine the witnesses against him; the right to call
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right
to testify himself; the right to file objections to any proposed decision and to present
briefs or oral arguments to the officials who are to render the final decision; the right
to petition for rehearing; and all other applicable rights afforded to him under the
United States Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and
the Wisconsin Administrative Code.

3. Respondent voluntarily and knowingly waives the rights set forth in
paragraph 2 above, on the condition that all of the provisions of this Stipulation are
approved by the Board.

4. Respondent is aware of his right to seek legal representation and has been
provided the opportunity to seek legal advice prior to execution of this Stipuiation.

5. With respect to the attached Final Decision and Order, Respondent admits
the facts set forth in the Findings of Fact, and further agrees that the Board may
reach the conclusions set forth in the Conclusions of Law, and may enter the Order.
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12. The conduct described in paragraphs 2-8, above, violated one or more of:
§ Phar 8.09(4) and 10.03(4), Wis. Adm. Code, and § 161.23(1) and (4), Wis. Stats.
Theproviding of postdated controlled substance prescriptions to a patient, as set forth
in paragraph 9, above, is a violation of 21 CFR 1306 05 by the physician, and for a
pharmacist knowingly to fill such a prescription violates § Phar 10.03(3) and (4), Wis.
Adm. Code. Such conduct constitutes unprofessional conduct within the meaning of
the Code and statutes.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is
accepted.

IT IS FURTHER ORDERED, that John Rogowski, R.Ph,, is reprimanded for his
unprofessional conduct in this matter.

IT IS FURTHER ORDERED, that John Rogowski shall pay a civil forfejture of
$2,000, at the rate of not less than $200 per month beginning the first day of the
month after this order is adopted.

IT IS FURTHER ORDERED, that The Medicine Shoppe shall pay the costs of
the investigation and prosecution of this matter in the amount of $600, within 20 days
of this order.

IT IS FURTHER ORDERED, that the licenses of respondents are limited as
follows: The Medicine Shoppe, pharmacy license # 7065, any other pharmacy owned,
operated or managed by John Rogowski, and John Rogowski personally, shall not
dispense any Schedule V controlled substance without a valid prescription.

Get-
Dated this Sﬁ‘day of _ Szzt. |, 1991.

WISCONSIN PHARMACY EXAMINING BOARD
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2. The Respondents did, on and between 6/1/84 and 12/31/86, dispense a
Schedule V cough syrup containing codeine to Jeff D. on 105 occasions, without a
prescription.

3. The Respondents did, on and between 6/1/84 and 4/15/86, dispense a
Schedule V cough syrup containing codeine to Jenny E. on 80 occasions, without a .
prescription.

4. The Respondents did, on and between 4/10/86 and 2/11/87, dispense a
schedule V cough syrup containing codeine to Christine H. on 28 occasions, without
a prescription.

5. The Respondents did, on and between 7/24/86 and 2/10/87, dispense a
Schedule V cough syrup containing codeine to Kelly D. on 19 occasions, without a
prescription.

6. The Respondents did, on and between 6/5/84 and 2/6/87, dispense a
Schedule V cough syrup containing codeine to Anne J. on 44 occasions, without a
prescription

7. The Respondents did, on and between 9/18/84 and 2/4/87, dispense a
Schedule V cough syrup containing codeine to Randy S. on 50 occasions, without a
prescription.

8. The Respondents failed to maintain a record of Schedule V sales for the
period 6/20/84 through 8/21/84

9. The Respondents dispensed a prescription, # 26965, for a Schedule II
controlled substance on 8/3/88. The prescription was dated 6/28/88. Respondent
Rogowski checked with the physician, and learned that the prescription was one of a
series of postdated prescriptions issued to the patient. The prescriber then authorized
the prescription over the telephone, and the respondent filled it, although there was
no emergency.

CONCLUSIONS OF LAW

10. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this
matter pursuant to § 450 10(1), Wis. Stats.

11. The Board is authorized to enter into the attached Stipulation pursuant to
§ 227.44(5), Wis. Stats.
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STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF DISCIPLINARY

PROCEEDINGS AGAINST : FINAL DECISION AND ORDER

JOHN ROGOWSKI, R.Ph., and :

THE MEDICINE SHOPPE, : 87 PHM 50
RESPONDENTS :

The parties to this action for the purposes of § 227.53, Wis. Stats., are:

John Rogowski, R.Ph.
3055 South Fountain Square
New Berlin, WI 53151

The Medicine Shoppe
6015 Forest Home Avenue
Milwaukee, WI 53220

Wisconsin Pharmacy Examining Board
P.O. Box 8935
Madison, WI 53708-8935

Department of Regulation and Licensing
Division of Enforcement

P.O. Box 8935

Madison, WI 53708-8935

The partjes in this matter agree to the terms and conditions of the attached
Stipulation as the final decision of this matter, subject to the approval of the Board.

The Board has reviewed this Stipuiation and considers it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation and
makes the following;:

FINDINGS OF FACT

1. Respondent john Rogowski, is and was at all times relevant to the facts set
forth herein a Registered Pharmacist licensed in the State of Wisconsin pursuant to
license # 9307. Respondent The Medicine Shoppe is and was at all times relevant to
the facts set forth herein a licensed pharmacy in the State of Wisconsin pursuant to
license # 7065. Respondent Rogowski is the owner and managing pharmacist of
respondent pharmacy, and has been since 6/1/84.
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PDF: LS9105173PHM-19911008
Order Dates:

APR 14, 1991

1992;0CT 08,

Respondent Names:

GIBSON, SUSAN P., R.PH.;ROGOWSKI,

Complaint IDs:
87PHMO51

Profession:
PHARMACIST ; PHARMACY

Boards:
PHM

Short Description:

JOHN, R.PH.;THE MEDICINE SHOPPE

REPRIMANDED; LIMITED; $1050 FORFEITURE BY 7/13/92; $500 COSTS BY
5/14/92.;LIMITED, NOT TO DISPENSE ANY SCHEDULE V DRUGS WITHOUT

VALID PRESCRIPTION; REPRIMANDED; PAY CIVIL FORFEITURE OF
$2,000;LIMITED; PAY COSTS OF PROCEEDINGS IN THE AMOUNT OF $600 BY

10/28/91.

Case Summary:
DISPENSED SCHEDULE V COUGH SYRUP CONTAINING CODEINE WITHOUT

PRESCRIPTIONS WHEN SHE SHQULD HAVE SUSPECTED THE PERSONS WERE
ABUSERS OF CODEINE AND THE PURCHASE WAS NOT FOR LEGITIMATE

MEDICAL PURPOSES.




227.49 Petitlons lor rehearing In contested cases. (1} A
petition for rehearing shail not be a prerequisite for appeal or
review. Any person aggrieved by a final order may, within 20
days after service ol the order, file a written petition for
rehearing which shall specify in detail the grounds for the
reliel sought and supporting authoritics. An agency may
order a rehearing on its own motion within 20 days after
service of a final order, This subsection does not apply to s.
17.025 (3) (e). No agency is required to conduct more than
one rehearing based on a petition for rehearing filed under
this subsection in any contested case.

(2) The filing of & petition for rehearing shall not suspend
or delay the effeclive date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until the order is
superseded, modilied, or set aside as provided by law.

{3) Rehearing will be granted only on the basis of:

(a) Some material error of law.

{b) Some material error of fact.

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due diligence.

(9) Copies of petitions for rehearing shall be served on afl
parties of record. Parties may file replies to the petition,

(5) The agency may order a rehearing or enter an order
with reference to the petition without a hearing, and shall
dispose of the petition within 30 days after it is filed. 1f the
agency docs not enter an order disposing of the petition
within the 30-day period, the petition shall be deemed to have
been denied as of the expiration of the 30-day peried.

(6) Upon granting a rchearing, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon rehearing shall conform as nearly may be to
the proceedings in an original hearing except as the agency
may otherwise direct. If in the agency's judgment, after such
rehearing it appears that the onginal decision, order or
determination is in any respect unlawful or unreasonable, the
agency may reverse, change, modify or suspend the same
accordingly. Any decision, order or determination made
after such rehearing reversing, changing, modifying or sus-
pending the original determination shall have the same force
and effect as an original decision, order or determination.

22152 Judiclal review: decisions reviewable, Adminis-
trative decisions which adversely affect the substantial inter-
ests of any person, whether by action or inaction, whether
affirmative or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
hiol beverape permits issued under ch. 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commissioner of credit unions, the commis-
stoner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, prior to any
judicial review, by the labor and industry review commission,
and except as otherwise provided by law,

227.53 Partles and proceedings for review. (1) Except as
otherwise specificzlly provided by law, any person aggrieved
by a decision specified in 5. 227,52 shall be entitled to judicial
review thereof as provided in this chapter.

(a} 1. Proceedings for review shall be instituted by servinga
petition therefor personally or by certified mail upon the
agency or one of its officials, and filing the petition in the
office of the clerk of the circuut court for the county where'the
judicial review proceedings are to be held. If the agency
whose decision is sought to be reviewed is the tax appeals
commission, the banking review board or the consumer credit
review board, the credit union review baard or the savings
and loan review board, the petition shall be served upon both
the agency whose decision is sought to be reviewed and the
corresponding named respondent, as specified under par. (b}
1te 4.

2. Unless a rehearing is requested under s. 227.49, petitions
for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency
upon all parties under s, 227.48. If a rehearing is requested
under s. 227.49, any party desiring judicial review shall serve
and file a petition for review within 30 days after service of the
order finally disposing of the application for rehearing, or
within 30 days after the [inal disposition by operation of law
of any such application for rehearing. The 30-day period for
serving and [iling a petition under this paragraph commences
on the day alter personal service or mailing of the decision by
the agency.

3, If the petitioner is a resident, the procecdings shall be
held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the proceed-
ings shall be in the circuit court for the county where the
respondent resides and excepl as provided in ss. 77.59 (6) (b),
182.70 (6) and 182.71 (5) (g)- The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresi-
dent. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may
be held in the county designated by the parties. If 2 or more
petitions for review of the same decision are filed in different
counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determine the
venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is 2 person ag-
grieved by the decision, and the grounds specified in 5. 227.57
upon which petitioner contends that the decision should be
reversed or modified. The petition may be amended, by leave
of court, though the time for serving the same has expired.
The petition shall be entitled in the name of the person serving
it as petitioner and the name of the agency whose decision is
sought to be reviewed as respondent, except that in petitions

o

¥

for review of decisions of the following agencies, the fatter
agency specified shall be the named respondent:

1. The tax appeals commission, the depariment of revenue.
. 2.The banking review board or the consumer credit review
board, the commissioner of banking.

3. The credit union review board, the commissioner of
credit unions,

4, The savings and loan review board, the commissioner of
savings and lozn, except if the petitioner is the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents.

(c) A copy of the petition shall be served personally or by
certified mai! or, when service is timely admitted in writing,
by first cfass mail, not later than 30 days after the institution
of the procesding, upon each party who appeared before the
agency in the proceeding in which the decision sought to be
reviewed was made or upon the party's attorney of record. A
court may not dismiss the proceeding for review solely
because of a failure to serve a copy of the petition upon a
party or the party’s attorney of record unless the petitioner
fails to serve a petson listed as a party for purposes of review
in the agency’s decision under s. 227.47 or the person’s
attorney of record.

{d) The agency (except in the case of the tax appeals
commission and the banking review board, the consumer
credit review board, the credit union review board, and Lhe
savings and loan review board) and all parties to the proceed-
ing before it, shall have the right to participate in the
proceedings for review, The court may permit other inter-
ested persons to intervene, Any person petitioning the court
to intervene shall serve a copy of the petition on each party
who appeared before the agency and any additional parties to
the judicial review at least 5 days prior to the date set for
hearing on the petition.

{2) Every person served with the petition for review as
provided in this section and who desires to participate in the
proceedings for review thereby instituted shall serve upon the
petitioner, within 20 days after service of the petition upon
such person, a notice of appearance clearly stating the
person’s position with reference to each material allegation in
the petition and to the affirmance, vacation or modification
of the order or decision under review. Such notice, other than
by the named respondent, shall also be served on the named
respondent and the attorney general, and shall be filed,
together with proof of required service thereof, with the clerk
of the reviewing court within 10 days after such service.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petitioner and such other persons
as have served and filed the nolice as provided in this
subsection or have been permitted to intervene in said pre-
ceeding, as parties thereto, by order of the reviewing courty

-

-




NOTICE OF APPEAL INFORMATION

(Notice of Rights for Rehearing or Judicial Review,
the times allowed for each, and the identification
of the party to be named as respondent)

The following notice is served on you as part of the final decision:
1. Rehearing. '

Any person aggrieved by this order may petition for a rehearing
within 20 days of the sexrvice of this decision, as provided in section 227.49
of the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision. (The -
date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
judicial review of this decision as provided in section 227.53 of the
Wisconsin Statutes, a copy of which is attached. The petition should be
filed in circuit court and served Upon the State of Wisconsin Pharmacy Examining Board

within 30 days of service of this decision if there has been no petition for
rehearing, or within 30 days of service of the order finally disposing of the
petition for rehearing, or within 30 days after the final disposition by
operation of law of any petition for rehearing,.

The 30 day period commences the day after personal service or
mailing of the decision or order, or the day after the final disposition by
operation of the law of any petition for rehearing. (The date of mailing of
tll-:is decision is shown below.) A petition for judicial review should be
served upon, and name as the respondent, the following: the State of

Wisconsin Pharmacy Examining Board.

The date of mailing of this decision is __ July 15, 1991 .




Stipulation Do
. v Page 2

7. If the Beoard accepts the terms of this Stipulation, the parties to
this Stipulation consent to the entry of the attached Final Decision and Order
without further notice, pleading, appearance or consent of the parties.

8. Regpondent agrees that an attorney for the Division of Enforcement
may appear at any deliberative meeting of the Board, in open or closed
session, without the presence of Respondent or Respondent's attorney, with
respect to this Stipulation but that appearance is limited to statements
solely in support of this Stipulation, and to answering questions asked by the
Board and its staff, and for no other purpose.

5. The Division of Enforcement joins Respondent in recommending that the
Board adopt this Stipulation and issue the attached Final Decision and Order.

© - 10. Respondent understands that should the board adopt this stipulation,
the board's final decision and order adopting the terms of the stipulation
shall be published in the Monthly Disciplinary Report issued by the
department, and a summary of -the order adopting the terms of the stipulation
shall be published in the Wisconsin Regulatory Digest issued semiannually by
the department, all of which is standard Department policy and in no way
specially directed at Respondent.

éwﬁﬂgﬁqhﬁ Y2

Respondent Date

2 i

Qﬁ% &

Regpondefit Date
CﬁﬂqA/Z;L' 6/15 /%)
secuting Attorﬁgf Date v 4

Division of Enforcement
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STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST

: STIPULATION
RANDALL J. MOST, R.Ph. :
JOSEPH R. WELKE, R.Ph. :
Respondents : 87 Phm 50

It is hereby stipulated between each above Respondent, personally on his
own behalf and the Department of Regulation and Licensing, Division of
Enforcement by its undersigned attorney as follows:

1. This Stipulation is entered into as a result of a pending
investigation of licensure of Respondent by the Division of Enforcement.
Respondent consents to the resolution of this investigation by Stipulation and
without a hearing on the formal complaint which has been issued in this matter.

2. Respondent is aware and understands his rights with respect to
disciplinary proceedings, including the right to a statement of the
allegations against himj a right to a hearing at which time the State has the
burden of proving those allegations; the right to confront and cross-examine
the witnesses against him; the right to call witnesses on his behalf and to
compel attendance of witnesses by subpoena; the right to testify himself; the
right to file objections to any proposed decision and to present briefs or
oral arguments to the officials who are to render the final decision; the
right to petition for rehearing; and all other applicable rights afforded to
him under the United States Constitution, the Wisconsin Constitution, the
Wisconsin Statutes, and th® Wisconsin Administrative Code.

3. Respondent voluntarily and knowingly waives the rights set forth in
paragraph 2 above, on the condition that all of the provisions of this
Stipulation are approved by the Board.

4. Respondent is aware of his right to seek legal representation and
has been provided the opportunity to seek legal advice prior to execution of
this Stipulatiom.

5. With respect to the attached Final Decision and Order, Respondent
admits the facts set forth in the Findings of Fact, and further agrees that
the Board may reach the conclusions set forth in the Conclusions of Law, and
may enter the Order.

6. If the terms of this Stipulation are not acceptable to the Board,
the parties shall not be bound by the contents of this Stipulation or the
proposed Final Decision and Order, and the matter shall be returned to the
Division of Enforcement for further proceedings. In the event that this
Stipulation is not accepted by the Board, the parties agree not to contend
that the Board has been prejudiced or biased in any manner by the
consideration of this attempted resolution.
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ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is
accepted.

IT IS FURTHER ORDERED, that Respondent Joseph R. Welke, R.Ph. is
reprimanded for his unprofessional conduct in this matter.

IT IS FURTHER ORDERED, that Respondent Randall J. Most, R.Ph. is d
reprimanded for his unprofessional conduct in this matter.

IT IS FURTHER ORDERED, that Respondent Randall J. Most shall pay a civil
forfeiture of $§00 within 45 days of this order.

IT IS FURTHER ORDERED, that Respondent Randall J. Most shall pay the costs
of the investigation and prosecution in this matter, in the amount of $500,
within 90 days of this order.

» 1991.

Dated this §345 day of ;:]LLZ7

WISCONSIN PHARMACY EXAMINING BOARD

by:
a member offlthe Board
763
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3. On 9/9/86, respondent Most affixed a label to a container of Lasgix
prescribed and dispensed for nursing home patient Marie Gergen with the name
of one Marie Denzer on it, instead of the patient's name.

4, On 9/10/86, respondent Most affixed a label to a container of
persantine prescribed and dispensed for nursing home patient Katherine Gardell
with the name of one Gert Schwier on it, instead of the patient's name.

5. On 12/19/86, respondent Most affixed a label to a container for
patient Dean Hauschildt stating that the container contained hydrolazine 25
mg. when in fact the container contained hydroxyzine. The prescription was
actually written for hydoxyzine 50 mg.

6. On 6/4/87, respondent Most failed to halve the tablets of Maxzide
dispensed to nursing home patient Joseph Fellman in a single unit dose system,
when the prescriber had prescribed 1/2 tablet doses. Further, the container
of Maxzide was labeled "Take one tab g. morning" contrary to the prescriptiom.

7. On 11/3/87, respondent Most dispensed saline solution for contact
lenses for nursing home patient Myrtle Hubley, which solution was outdated
(having expired in 5/87).

8. On 11/17/87, respondent Welke dispensed sinemet 25/100 to nursing home
patient Robert Gray, instead of the sinemet 25/250 that was prescribed by the
prescriber, and indicated on the pharmacy's records that the prescription was
dispensed by another.

9. On 11/19/87, respondent Welke filled a prescription for aminophylline
0.5 gm suppositories for nursing home patient Daniel Filkins, with
acetaminophen, and indicated on the pharmacy's records that the prescription
was dispensed by another.

10. On 11/25/87, respondent Welke dispensed norpramin 100 mg to nursing
home patient Rudolph Prause, instead of norpramin 10 mg that was prescribed by
the prescriber, and indicated on the pharmacy's records that the prescription
was dispensed by another.

11. On 6/9/88, respondent Most dispensed Colace to nursing home patient

Axel Bjurstrom instead of Pericolace, as prescribed by the prescriber.

CONCLUSIONS OF LAW

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in
this matter pursuant to § 450.10(1), Wis. Stats.

4. The Board is authorized to enter into the attached Stipulation
pursuant to § 227.44(5), Wis. Stats.

5. The conduct described in paragraphs 3-11, above, viclated one or more
of §§ 450.11(1), 450.11(4)(a)5., 450.11(4)(a)7. Wis. Stats, and §§ Phar
10.03(6) and HSS 132.65(7)(b)3., Wis. Adm. Code. Such conduct constitutes
unprofesgional conduct within the meaning of the Code and statutes.




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF DISCIPLINARY
DISCIPLINARY PROCEEDINGS AGAINST FINAL DECISION AND ORDER
87 Phm 50,
RANDALL J. MOST, R.Ph.
JOSEPH R. WELKE, R.Ph.

RESPONDENTS

The parties to this action for the purposes of Wis. Stats. sec. 227.53 are:

Randall J. Most, R.Ph.
185 Dakota Street
Prescott, WI 54021

Joseph R. Welke, R.Ph.
109 Roving Hills Drive
Red Wing, MN 55066

Wisconsin Pharmacy Examining Board
P.0. Box 8935
Madison, WI 53708-8935

Department of Regulation and Licensing
Bivision of Enforcement

P.0. Box 8935

Madison, WI 53708-8935

The parties in this matter agree to the terms and conditions of the
attached Stipulation as the final decision of this matter, subject to the
approval of the Board. The Board has reviewed thig Stipulation and considers
it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation and
makes the following!

FINDINGS OF FACT

1. Respondent Randall J. Most, is and was at all times relevant to the
facts set forth herein a Registered Pharmacist licensed in the State of
Wisconsin pursuant to license # 9066. At all times relevant to this matter,
respondent Most was the owner and managing pharmacist at the Most Pharmacy,
where all of the actions set forth in these Findings took place, and was
regponsible for the actions of respondent Welke.

2. Respondent Joseph R. Welke, is and was at all times relevant to the
facts set forth herein a Registered Pharmacist licensed in the State of
Wisconsin pursuant to license # 7447. At all times relevant to this matter,
respondent Welke was employed as a relief pharmacist by respondent Most, at
the Most Pharmacy.
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Short Description:
REPRIMANDED; PAY A CIVIL FORFEITURE OF $600.00 WITHIN 45 DAYS OF
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Cage Summary:
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PRESCRIBED & DISPENSED FOR NURSING HOME PATIENT MARIE GERGEN WITH
THE NAME OF MARIE DENZER ON IT, INSTEAD OF THE PATIENTS NAME;
9/10/86, LABELED A CONTAINER OF PERSANTINE WITH THE WRONG NAME ON
IT; 12/19/86 LABELED A CONTAINER 25 MG. WHEN IN FACT THE
PRESCRIPTION WAS FOR 50 MG DISPENSED OUTDATED SALINE SOLUTION FOR

CONTACTS TC NURSING HOME




227.?9 Pelitions lor renearing in contested cases. (1) A
peution for rehearing shall not be a prerequsite for appeal or
review. Any person aggrieved by a final order may, within 20
days after service of the order, file a written petition for
rehearing which shall specify in detail the grounds for the
relief sought and supporting authorities. An agency may
order a reheaning on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025 (3) (e). No agency is required to conduct more than
one rehearing based on a petition for rehearing filed under
this subsection in any contested case.

(2) The filing of a petition for rehearing shall not suspend
or dclay the effective date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until the order is
superseded, modified, or set aside as provided by law.

(3) Rehearing will be granted only on the basis of:

(a) Some material error of law,

{b) Some material error of fact.

(c} The discovery of new evidence sufficiently strong to
reverse or maodify the order, and which could not have been
previously discovered by due diligence.

(4) Copies of petitions for rehearing shall be served on all
parties of record Parties may file replies to the petition.

(5) The agency may order a rehearing or enter an order
with reference to the petition without a hearing, and shall
dispose of the petition within 30 days after it is filed. If the
agency does not enter an order disposing of the petition
within the 30-day period, the petition shall be deemed to have
been denied as of the expiration of the 30-day period.

(6) Upon granting a rehearing, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon rehearing shall conform as nearly may be to
the proceedings in an original hearing except as the agency
may otherwise direct. If in the agency's judgment, after such
rehearing it appears that the original decision, order or
determination is in any respect unlawful or unreasonable, the
agency may reverse, change, modify or suspend the same
accordingly. Any decision, order or determination made
after such rehearing reversing, changing, modifying or sus-
pending the original determination shall have the same force
and effect as an original decision, order or determination.

221.52 Judicial review; decislons reviewable. Adminis-
trative decisions which adversely affect the substantial inter-
ests of any person, whether by action or inaction, whether
affirmative or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
ho! beverage permits issued under ch. 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commissioner of credit unions, the commis-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, prior to any
judicial review, by the labor and industry review commission,
and except as otherwise provided by law.

227.53 Parlles and proceedings for review. (1} Except as
otherwise specifically provided by law, any person aggrieved
by 2 decision specified in s. 227.52 shall be entitled to judicial
review thereol as provided in this chapter.

{a) 1. Proceedings for review shall be instituted by servinga
petition therefor personally or by certified mail upon the
agency or one of its officials, and f{iling the petition in the
office of the clerk of the circuit court for the county where the
judicial review proceedings are to be held. If the agency
whose decision is sought lo be reviewed is the tax appeals
commission, the banking review board or the consumer credit
review board, the credit union review board or the savings
and foan review board, the petition shall be served upon both
the agency whose decision is sought to be reviewed and the
corresponding named respondent, as specified under par. (b)
1to 4.

2. Unless a rehearing is requested under s. 227.49, petitions
for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency
upon all parties under s. 227.48. If a rehearing is requested
under 5. 227.49, any party desiring judicial review shall serve
and file a petition for review within 30 days after service of the
order finally disposing of the application for rehearing, or
within 30 days after the final disposition by operation of law
of any such application for rehearing. The 30-day period for
serving and filing a petition under this paragraph commences
on the day after personal service or mailing of the decision by
the agency.

3. If the petitioner is a resident, the proceedings shall be
held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the proceed-
ings shali be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59 (6) (b),
182.70 (6) and 182.71 (5) (g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresi-
dent. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may
be held in the county designated by the parties. If 2 or more
pelitions for review of the same decision are filed in diffcrent
counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determine the
venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner’s
interest, the facts showing that petitioner is a person ag-
grieved by the decision, and the grounds specified in s. 227.57
upon which petitioner contends that the decision should be
teversed or modified. The petition may be amended, by leave
of court, though the time for serving the same has expired.
The petition shall be entitled in the name of the person serving
it as petitioner and the name of the agency whose decision is
sought to be reviewed as respondent, except that in petitions

for review of decisions of the following agencies, the latter
agency specified shall be the .. .aed respondent;

1. The tax appeals commission, the department of revenue

2. The banking review board or the consumer credit review
board, the commissioner of banking.

3. The credit union review board, the commissioner of
credit unions.

4. The savings and loan review board, the commissioner of
savings and loan, except if the petitioner is the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents,

{c) A copy of the petition shall be served personally or by
certified mail or, when service is timely admitted in writing,
by first class mail, not Jater than 30 days after the institution
of the proceeding, upon each party who appeared before the
agency in the proceeding in which the decision sought to be
reviewed was made or upon the party's attorney of record. A
court may not dismiss the proceeding for review solely
because of a failure 10 serve a copy of the petition upon a
party or the party’s attorney of record unless the petitioner
fails to serve a person listed as a party for purposes of review
in the agency’s decision under s. 227.47 or the person’s
attorney of record.

{d} The agency {except in the case of the tax appeals
commission and the banking review board, the consumer
credit review board, the credit union review board, and the
savings and loan review board) and all parties to the proceed-
ing before it, shall have the right to participate in the
proceedings for review. The court may permit other inter-
ested persons to intervene. Any person petitioning the court
to intervene shall serve a copy of the petition on each party
who appeared before the agency and any additional parties to
the judicial review at least 5 days prior to the date set for
hearing on the petition.

(2) Every person served with the petition for review as
provided in this section and who desires to participate in the
proceedings for review thereby instituted shall serve upon the
petitioner, within 20 days after service of the petiuon upon
such person, a nouce of appearance clearly stating the
person’s position with reference to each material allegation in
the petition and to the affirmance, vacation or modification
of the order or decision under review. Such notice, other than
by the named respondent, shall also be served on the named
respondent and the attorney general, and shall be filed,
together with proof of require - rvice thereof, with the clerk
of the reviewing court within 10 days after such service.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petitioner and such other persons
as have served and filed the notice as provided in this
subsection or have been permitted to intervene in said pro-
ceeding, as parties thereto, by order of the reviewing cb}yrl.
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NOTICE OF APPEAL INFORMATION

(Notice of I;ifhts for Rehearing or Judicial Review,
the times allowed for each, and the identification
of the party to be named as respondent)

Th following notice is served on you as part of the final decision:
1. Rehearing.

Any person agirieved by this order may petition for a rehearing
within 20 days of the service of this decision, as provided in section 227.49
of the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision. (The
date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review,

Any person aggrieved by this decision has a right to petition for
judicial review of this decision as provided in section 227.53 of the
Wisconsin Statutes, a copy of which is attached. The petition should be
filed in circuit court and served upon the State of Wisconsin Pharmacy

Examining Board

within 30 days of service of this decision if there has been no petition for
rehean'.nf, or within 30 days of service of the order finally disposing of the
petition for rehearing, or within 30 days after the final disposition by
operation of law of any petition for rehearing.

The 30 day (Period commences the day after personal service or
mailing of the decision or order, or the da after the final disposition by
o&e;ratmn of the law of any petition for earing., (The date of mailing of
this decision is shown below.) A petition for judicial review should be
served upon, and name as the respondent, the following: the State of
Wisconsin Pharmacy Examining Board.

The date of mailing of this decision is August 21, 1991
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6. If the terms of this Stipulation are not acceptable to the Board, the parties
shall not be bound by the contents of this Stipulation or the proposed Final Decision
and Order, and the matter shall be returned to the Division of Enforcement for
further proceedings. In the event that this Stipulation is not accepted by the Board,
the parties agree not to contend that the Board has been prejudiced or biased in any
manner by the consideration of this attempted resolution.

7. If the Board accepts the terms of this Stipulation, the parties to this
Stipulation consent to the entry of the attached Final Decision and Order without
further notice, pleading, appearance or consent of the parties.

8. Respondent agrees that an attorney for the Division of Enforcement may
appear at any deliberative meeting of the Board, in open or closed session, without
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation
but that appearance is limited to statements solely in support of-this Stipulation, and
to answering questions asked by the Board and its staff, and for no other purpose

9. The Division of Enforcement joins Respondent in recommending that the
Board adopt this Stipulation and issue the attached Final Decision and Order.

10. Respondent understands that should the board adopt this stipulation, the
board’s final decision and order adopting the terms of the stipulation shall be
published in the Monthly Disciplinary Report issued by the department, and a
summary of the order adopting the terms of the stipulation shall be published in the
Wisconsin Regulatory Digest issued semiannually by the department, all of which is
standard Department policy and in no way specially directed at Respondent.

G/ /9/

Date

¢-2%-9/

Date

Prosecuting éﬂtorney ’2 5 gte

Division of Enforcement




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST
STIPULATION
LLOYD F. PAYNE, R.PPh :
Respondent. : 88 Phm 39

It is hereby stipulated between the above Respondent, personally on his own
behalf, and the Department of Regulation and Licensing, Division of Enforcement by
its undersigned attorney as follows:

1. This Stipulation is entered into as a result of a pending investigation of
licensure of Respondent by the Division of Enforcement. Respondent consents to the
resolution of this investigation by Stipulation and without a hearing on the formal
complaint which has been issued in this matter.

2. Respondent is aware and understands his rights with respect to disciplinary
proceedings, including the right to a statement of the allegations against him; a right
to a hearing at which time the State has the burden of proving those allegations; the
right to confront and cross-examine the witnesses against him; the right to call
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right
to testify himself; the right to file objections to any proposed decision and to present
briefs or oral arguments to the officials who are to render the final decision; the right
to petition for rehearing; and all other applicable rights afforded to him under the
Unitad States Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and
the Wisconsin Administrative Code.

3. Respondent voluntarily and knowingly waives the rights set forth in
paragraph 2 above, on the condition that all of the provisions of this Stipulation are
approved by the Board.

4. Respondent is aware of his right to seek legal representation and has been
obtained legal advice prior to execution of this Stipulation.

5. With respect to the attached Final Decision and Order, Respondent admits
the facts set forth in the Findings of Fact, and further agrees that the Board may
reach the conclusions set forth in the Conclusions of Law, and may enter the Order.
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IT IS FURTHER ORDERED, that respondent shall pay the costs of this
investigation and proceeding in the amount of $400, within 30 days of this order.

44
Dated this 2 day of Aéﬂrﬁg_ét 1991.

WISCONSIN PHARMACY EXAMINING BOARD

a member of the Boatd
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balance on April 23. None of these was preceeded by a written prescription, and
none was dispensed under emergency conditions. All were dispensed on the basis of
telephone calls from nursing home staff to Respondent, who believed that a physician
had ordered the medication. Respondent originally believed that these prescriptions
were authorized by Dr. W. (who had previously been V.R.'s attending physician),
and sent to Dr. W. prescriptions prepared pursuant to § Phar 8.09(4), Wis. Adm.
Code. In fact, Dr. W. was not the attending physician at the time, and instead Dr. M.
had succeeded Dr. W. Respondent did not obtain the name of the prescribing
physician when he received the telephone orders from the nursing home. When
Respondent discovered the change of physician, he did not (and has not, as of April
20, 1991) send to Dr. M. a written prescription for this medication for signing
pursuant to § Phar 8.09(4), Wis. Adm. Code. As of April 20, 1991, there continues to
be no signed prescription for this medication dispensed to this patient.

CONCLUSIONS OF LAW

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this
matter pursuant to § 450.10(1), Wis. Stats.

4. The Board is authorized to enter into the attached Stipulation pursuant to
§ 227.44(5), Wis. Stats.

5. The conduct described in paragraph 2, above, violated § Phar 8.09, Wis
Adm. Code. Such conduct constitutes unprofessional conduct within the meaning of
the Code and statutes.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is
accepted.

IT IS FURTHER ORDERED, that Lloyd F. Payne, RPh, is reprimanded for his
unprofessional conduct in this matter.

IT IS FURTHER ORDERED, that respondent shall, as a condition of continued
licensure as a pharmacist, take and pass the jurisprudence test administered to all
pharmacist license applicants, within 60 days of this order. If he does not pass the
test, this matter shall be returned to the Board for reconsideration.




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF DISCIPLINARY

PROCEEDINGS AGAINST : FINAL DECISION AND ORDER
LLOYD F. PAYNE, R Ph. : 88 Phm 39
RESPONDENT. :

The parties to this action for the purposes of § 227.53, Wis. Stats., are:

Lloyd F. Payne, R.Ph.
Rt. 3, Millstream
La Crosse, WI 54601

Wisconsin Pharmacy Examining Board
P.O. Box 8935 '
Madison, WI 53708-8935

Department of Regulation and Licensing
Division of Enforcement

P.O. Box 8935

Madison, WI 53708-8935

The parties in this matter agree to the terms and conditions of the attached
Stipulation as the final decision of this matter, subject to the approval of the Board.
The Board has reviewed this Stipulation and considers it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation and
makes the following;:
FINDINGS OF FACT
1. Respondent Lloyd F. Payne, is and was at all times relevant to the facts set

forth herein a Registered Pharmacist licensed in the State of Wisconsin pursuant to
license # 7991.

2. The Respondent did, on and between April 11, 1988 and April 23, 1988,
dispense approximately 250 Percocet-5 for nursing home patient V.R.. Of these, 25
were dispensed on April 11, 25 on April 15, 25 on April 18, 25 on April 20, and the
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AUG 20, 1991

Respondent Names:
PAYNE, LLOYD F., RPH

Complaint IDs:
88PHMO39

Profession:
PHARMACIST

Boards:
PHM

Short Description:
REPRIMANDED; TAKE & PASS JURISPRUDENCE TEST WITHIN 60 DAYS OF THIS

ORDER; PAY COSTS OF $400 WITHIN 30 DAYS OF ORDER

Case Summary:
BETWEEN APRIL 11, 1988 AND APRIL 23, 1988 DISPENSED APPROXIMATELY
250 PERCOCET-5 FOR NURSING HOME PATIENT. NONE OF THESE WERE
PRECEEDED BY A WRITTEN PRESCRIPTION, & NOT DISPENSED UNDER
EMERGENCY CONDITIONS. ALL WERE DISPENSED ON THE BASIS OF
TELEPHONE CALLS FROM NURSING HOME STAFF TO RESPONDENT, WHO
BELIEVED THAT A PHYSICIAN HAD CORDERED THE MEDS. AS OF APRIL 20,
1991, THERE CONTINUES TO BE NO SIGNED PRESCRIPTION




227.49 Pelitions lor rehearing In contested cases. (1) A
pelition for rehearing shall not be a prerequisite for appeal or
review. Any person aggrieved by a final order may, within 20
days after service of the order, file a wrilten petition for
rchearing which shall specify in detail the grounds for the
relief sought and supporting authoritics. An agency may
order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s,
17.025 (3) (¢). No agency is required to conduct mmore than
one rehearing based on a petition for rchearing filed under
this subsection in any contested case.

(2) The filing of a petition for rehearing shall not suspend
or delay the effective date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until the order is
superseded, modified, or set aside as provided by law.

(3) Rehearing will be granted conly on the basis of:

{a) Some material error of law.

{b) Some material error of fact.

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due diligence.

(4) Copies of petitions for rehearing shali be served on all

arties of record. Parties may file replies to the petition.
" (5} The agency may order a rehearing or enter an order
with reference to the petition without a hearing, and shall
dispose of the petition within 30 days after it is filed. If the
agency does not enter an order disposing of the petition
within the 30-day period, the petition shall be deemed to have
been denicd as of the expiration of the 30-day period.

{6) Upon granting a rehearing, the agency shall set the
matter for further proceedings as soon as practicable. Pro-

+ ceedings'upon rehearing shall conform as nearly may be to

the proceedings in an original hearing except as the agency
may otherwise direct. If in the agency’s judgment, afier such
rehearing it appears that the original decision, order or
determination is in any respect unlawful or unreasonable, the
agency may reverse, change, medifly or suspend the same
accordingly. Any decision, order or determination made
after such rchearing reversing, changing, modifying or sus-
pending the original determination shall have the same force
and effect as an original decision, order or determination.

+ 221.52 Judiclal revliew; declslons reviewable. Adminis-

trative decisions which adversely affect the substantial inter-
ests of any person, whether by action or inaction, whether
aflirmative or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
hol beverage permits issued under ch. 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commissioner of credit unions, the commis-
sioner of savings and loan, the board of slate canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, prior to any
judicial review, by the labor and industry review commission,
and except as otherwise provided by law, '

227.53 Parilas and proceedings lor review. (1) Except as
otherwise specifically provided by law, any person aggrieved
by a decision specified in s. 227.52 shall be entitled to judicial
review thereof as provided in this chapter.

{a) 1. Proceedings for review shall be instituted by serving a
petition therefor personally or by certificd mail upon the
agency or one of its officials, and filing the petition in the
office of the clerk of the circuit court for the county where'the
judicial review proceedings are to be held. If the agency
whose decision is sought to be reviewed is the tax appeals
commission, the banking review board or the consumer credit
review board, the credit union review board or the savings
and loan review board, the petition shall be served upon both
the agency whose decision is sought to be reviewed and the
corresponding named respondent, as specified under par. (b)
tod,

2. Unless a rehearing is requested under s. 227.49, petitions
for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency
upon all parties under s. 227.48. If a rehearing is requested
under s. 227.49, any party desiring judicial review shall serve
and file a petition for review within 30 days after service of the
order finally disposing of the application for rehearing, or
within 30 days after the final disposition by operation of law
of any such application for rehearing. The 30-day persiod for
serving and filing a petition under this paragraph commences
on the day afler personal service or mailing of the decision by
the agency.

. If the petitioner is & resident, the proceedings shall be
held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the proceed-
ings shall be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59 (6) (b),
182.70 (6) and 182.71 (5) (g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresi-
dent, Ifall parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may
be held in the county designated by the parties. If 2 or more
petitions for review of the same decision are filed in different
counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determine the
venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner’s
interest, the facls showing that petitioner is 2 person ag-
grieved by the decision, and the grounds specified in s. 227.57
upon which petitioner contends that the decision should be
reversed ormodified. The petition may be amended, by leave
of court, though the time for serving the same has expired.
The petition shall be entitled in the name of the person serving
it as petitioner and the name of the agency whose decision is
sought to be reviewed as respondent, except that in petitions

[

for review of decisions of the following agencies, the latter
agency specified shall be the named respondent:

. 1, The tax appeals commission, the department of revenue.
" 2.The banking review board or the consumer credit review
board, the commissioner of banking,

3. The credit union review board, the commissioner of
credit unions.

4, The savings and loan review board, the commissioncr of
savings and loan, except if the petitioner is the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents.

(c) A copy of the petition shall be served personally or by
certified mail or, when service is timely admitted in writing,
by first class mail, not later than 30 days after the institution
of the proceeding, upon each party who appeared before the
agency in the proceeding in which the decision sought to be
reviewed was made oc upon the party’s attorney of record. A
court may not dismiss the procceding for review solely
because of a faijure to serve a copy of the petition upon a
party or the party’s attorney of record unless the petitioner
fails to serve a person listed as a party for purposes of review
in the agency's decision under s, 227.47 or the person’s
attorney of record.

(d) The agency (except in the case of the tax appeals

. commission and the banking review board, the consumer

credit review board, the credit union review board, and the
savings and loan review board) and all parties to the proceed-
ing before it, shall have the right to participate in the

- proceedings for review. The court may permit other inter-

ested persons 1o intervene. Any person petitioning the court
to intervene’shall serve a copy of the petition on each party
who appeared before the agency and any additional parties to
the judicial review at Jeast 5 days prior to the date set for
hearing on the petition.

{2) Every person served with the petition for review as

" provided in this section and who desires to participate in the
~ proceedings for review thereby instituted shall serve upon the

petitioner, within 20 days after service of the petition upon
such person, a notice of appearance cleatly stating the
person’s position with reference o cach material allegation in
the petition and to the affirmance, vacation or modification
of the order or decision under review. Such notice, other than
by the named respondent, shall also be served on the naned
respondent and the attorney general, and shall be filed,
together with proof of required service thereof, with the clerk
of the reviewing court within 10 days aflter such service.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petitioner and such other persons
as have served and filed Yhe notice as provided in this
subsection or have been permitted to intervene in said pro-
ceeding, as parties thereto, by order of the reviewing couri”

Y




NOTICE OF APPEAL INFORMATION

(Notice fRights for Rehearing or Judicial Review,
the times allowed for each, and the identification
of the party to be named as respondent)

The following notice is seryed on you as part of the final decision:
1. Rehearing.

Any person aggrieved by this order may petition for a rehearing
within 20 days of the service of this decision, as provided in section 227.49
- of the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision. (The
date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
judicial review of this decision as provided in section 227.53 of the
Wisconsin Statutes, a copy of which is attached. The petition should be
filed in circuit court and served upon the State of Wisconsin Pharmacy Examining Bo

within 30 days of service of this decision if there has been no petition for
rehearing, or within 30 days of service of the order finally disposing of the
petition for rehearing, or within 30 days after the final disposition by
operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or
mailing of the decision or order, or the day after the final disposition by
o&eration of the law of any petition for rehearing. (The date of mailing of
this decision is shown below.) A petition for judicial review should be
sexrved upon, and name as the respondent, the following: the State of

Wisconsin Pharmacy Examining Board.

The date of mailing of this decision is __November 13, 199]

L———




Stipulation
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6. If the terms of this Stipulation are not acceptable to the Board, the parties
shall not be bound by the contents of this Stipulation or the proposed Final Decision
and Order, and the matter shall be returned to the Division of Enforcement for
further proceedings. In the event that this Stipulation is not accepted by the Board,
the parties agree not to contend that the Board has been prejudiced or biased in any
manner by the consideration of this attempted resolution.

7. If the Board accepts the terms of this Stipulation, the parties to this
Stipulation consent to the entry of the attached Final Decision and Order without
further notice, pleading, appearance or consent of the parties

8. Respondent agrees that an attorney for the Division of Enforcement may
appear at any deliberative meeting of the Board, in open or closed session, without
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation
but that appearance is limited to statements solely in support of this Stipulation, and
to answering questions asked by the Board and its staff, and for no other purpose.

9. The Division of Enforcement joins Respondent in recommending that the
Board adopt this Stipulation and issue the attached Final Decision and Order.

10. Respondent is informed that should the board adopt this stipulation, the
board’s final decision and order adopting the terms of the stipulation shail be
published in the Monthly Disciplinary Report issued by the department, and a
summary of the order adopting the terms of the stipulation shall be published in the
Wisconsin Regulatory Digest issued semiannually by the department, all of which is
standard Department policy and in no way specially directed at Respondent.

/ A ”
/27’2}‘\/%' _ Lo/1]5/
espondent r Date
Ralph M. Cagle, Attorney for Respondent Date

(/MVWM?/ réor(/\ 730/ 7

Prosecuting Attorney
Division of Enforcement
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STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST
STIPULATION
GARY V. SIUTA, R.Ph. :
Respondent. : 88 PHM 61

It is hereby stipulated between the above Respondent, personally on his own
behalf, and the Department of Regulation and Licensing, Division of Enforcement by
its undersigned attorney as follows:

1. This Stipulation is entered into as a result of a pending investigation of
licensure of Respondent by the Division of Enforcement. Respondent consents to the
resolution of this investigation by Stipulation and without the issuance of a formal
complaint.

2. Respondent is aware and understands his rights with respect to disciplirary
proceedings, including the right to a statement of the allegations against him; a right
to a hearing at which time the State has the burden of proving those allegations; the
right to confront and cross-examine the witnesses against him; the right to call
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right
to testify himself; the right to file objections to any proposed decision and to present
briefs or oral arguments to the officials who are to render the final decision; the right
to petition for rehearing; and all other applicable rights afforded to him under the
United States Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and
the Wisconsin Administrative Code.

3. Respondent voluntarily and knowingly waives the rights set forth in
paragraph 2 above, on the condition that all of the provisions of this Stipulation are
approved by the Board.

4. Respondent is aware of his right to seek legal representation and has been
provided the opportunity to seek legal advice prior to execution of this Stipulation.

5. With respect to the attached Final Decision and Order, Respondent admits
the facts set forth in the Findings of Fact, and further agrees that the Board may
reach the conclusions set forth in the Conclusions of Law, and may enter the Order.
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Final Order
Page 2

Final Order
Page 2

in the locked Schedule II drawer of the pharmacy. Respondent was working as a
relief pharmacist on the days in question, and was not the managing or supervising
pharmacist. There is no record at the pharmacy which employed Respondent of any
returned Schedule 1I drugs to be destroyed, or any shortage in the Ritalin 20 mg.
inventory. Respondent has assured the Board that he never places returned drugs
into inventory, and is confident that he placed the returned medication into the
drawer and discussed the matter with his supervising pharmacist the next day, but
agrees that he has no direct recollection of the return of this particular medication by
Mrs. P.

CONCLUSIONS OF LAW

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this
matter pursuant to § 450.10(1), Wis. Stats.

4. The Board is authorized to enter into the attached Stipulation pursuant to
§ 227.44(5), Wis. Stats.

5. The conduct described in paragraph 2, above, violated §§ Phar 8.02(1) and
10.03(4), Wis. Adm. Code. Such conduct constitutes unprofessional conduct within
the meaning of the Code and statutes.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is
accepted.

IT IS FURTHER ORDERED, that Gary V. Siuta is reprimanded for his
unprofessional conduct in this matter.

IT IS FURTHER ORDERED, that respondent pay costs of the investigation of
this matter, in the amount of $300, at the rate of not less than $75 per month,
beginning the first day of the first month following this order.

Dated this _/=_ day of / oV 1991,

WISCONSIN Pl CY EXAMINING BOARD

by: /b.\lu p W‘,JQZ\, WL\

a member of the Boérti)




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF DISCIPLINARY

PROCEEDINGS AGAINST : FINAL DECISION AND ORDER
GARY V. SUITA, R.Ph. 88 PHM 61
RESPONDENT. :

The parties to this action for the purposes of § 227.53, Wis. Stats., are:

Gary V. Siuta, RPh.
2345 Alta Louis Parkway
Brookfield, WI 53005

Wisconsin Pharmacy Examining Board
P.O. Box 8935
Madison, WI 53708-8935

Department of Regulation and Licensing
Division of Enforcement

P.O. Box 8935

Madison, W1 53708-8935

The parties in this matter agree to the terms and conditions of the attached
Stipulation as the final decision of this matter, subject to the approval of the Board.
The Board has reviewed this Stipulation and considers it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation and
makes the following:

FINDINGS OF FACT

1. Respondent Gary V. Siuta, is and was at all times relevant to the facts set
forth herein a Registered Pharmacist licensed in the State of Wisconsin pursuant to
license # 10554.

2. The Respondent did, on November 22, 1988, fill a prescription for Ritalin 10
mg. with Ritalin 20 mg., both Schedule II controlled substances, for patient Michael
P., age 13. The label on the medication bottle stated that Ritalin 10 mg. was
dispensed. When the patient’s mother, Mrs. P., noticed the error and returned the
medication the next day, Respondent (the only pharmacist on duty) failed to leave a
written note of explanation of what happened with the bottle, which he states he left

h——




