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2214~ ~~~*IIo~s *or rehearing In contealed casea. (1) A 
petition for rehearing shall not be a prerequisite for appeal or 
review. Any person aggrieved by a final order may. within 20 
days after service of the order, tile a written petition for 
rehearing which shall specify in detad the grounds for the 
rebef sought and supportmg authorlInes, An agency may 
order a rehearing on its own motion within 20 days after 
service of a tinal order. This subsection does not apply to s. 
17 025 (3) (e). No agency is required to conduct more than 
one rehearing based on a petition for rehearing tiled under 
this subsection in any contested case. 

(2) The filing of a petition for rehearing shall not suspend 
or delay tbe effective date or the order, and the order shall 
take elTec1 on the date tixed by the agency and shall continue 
in effect unless the petition is granted or until the order is 
superseded. modilied. or set aside as prowded by law. 

(3) Reheating will be granted only on the basis of: 
(a) Some material error of law. 
(b) Some material error o~fact. 
(c) The discovery of new evidence sutliciently strong to 

reverse or modify the order, and which could not have been 
previously discovered by due ddigence. 

(4) Copies of petitions for rehearing shall be served on all 
parties of record. Parties may tile rephes to the petition. 

(5) The agency may order a rehearing or enter an order 
with reference to the petition without a hearing, and shall 
dispose of the petition within 30 days after it is fded. If the 
agency does not enter an order disposing of the petition 
within the 30.day period, the petition shall be deemed to have 
been denied as of the expiration of the 30&y period. 

(6) Upon granting a rehearing, the agency shall set the 
matter for further proceedings as soon as practicable. Pro- 
ceedings upon rehearing shall conform as nearly may be to 
the proceedings in aa original hearing except as the agency 
may otherwise direct. If in the agency’s judgment, after such 
rehearing it appears that the original decision, order or 
dctennination is in any respect unlawful or unreasonable, the 
agency may reverse, change. modiry or suspend the same 
accordingly. Any decision. order or determination made 
after such rehearing reversing, changing. modifying or sus- 
pending the original determination shall have the same foroe 
and ctTec1 as an original decision. order or determination. 

227.52 Judlclal revl~w; declalona revIewable. Admi&- 
trative decisions which adversely affect the substantial inter- 
ests of any person, whether by action or inaction. whether 
aflimrative or negative in form, are subject to review as 
provided in this chapter, except for the decisions of the 
department of revenue other than decisions relating to alco- 
hol beverage permits issued under ch. 125. decisions of the 
department of employe trust funds. the commissioner of 
banking, the commissioner of credit unions, the commis- 
sioner of savings and loan. the board of state canvassers and 
those decisions of the department of industry, labor and 
human relations which are subject to review, prior to any 
judicial review, by the labor and industry review commission, 
and except as otherwe provided by law. 

227.53 Pa,ttea and proceedinga to, review. (1) Excepl as 
otherwise specitically provided by law, any person aggrieved 
by a decision specitied in s. 227.52 shall be entitled to judicial 
review thereof as provided in this chapter. 

(a) I Proceedings for review shall be instituted by serving a 
petition therefor personally or by certilied mail upon the 
agency or one of its oflicials. and tiling the petition in the 
olIice of the clerk of the circuit court for the county where the 
judicial review promdings are to be held. If the agency 
whose decision is sought to be reviewed is the tax appeals 
commission. the banking review board or the consumer credit 
review board, the credit union review board or the savings 
and loan review board, the petition shall be served upon both 
the agency whose decision is sought to be reviewed and the 
y,;T.ponding named respondent, as specified under par. (b) 

2. Unless a rehearing is requested under s. 227.49, petitions 
for review under this paragraph shall be served and Sled 
within 30 days after the service of the decision of the agency 
upon all parties under s. 227.48. If a rehearing is requested 
under s. 227.49, any party desiring judicial review shall serve 
and file a petition for review within 30 days aRer service of the 
order finally disposing of the application for rehearing. or 
within 30 days after the final disposition by operation of law 
of any such application for rehearing. The 30day period for 
serving and lihng a petition under this paragraph commences 
on the day alter personal service or mailing of the decision by 
the agency. 

3. If the petitioner is a resident, the proceedings ihall be 
held in the circuit court for the county where the petitioner 
resides, except that if the petitioner is an agency, the proceed- 
ings shall be in the circuit coort for the county where the 
respondent resides and except as provided in ss. 77.59 (6) (b), 
182.70 (6) and 182.71 (5) (9). Tbe proceedings shall be in the 
circuit court lor Dane county if the petitioner is a nonresi- 
dent. If all parties stipulate and thecourt to which the parties 
desire to transfer the proceedings agrees. the proceedings may 
bc held in the county designated by the parties. II 2 or more 
petitions for review of the same daision are tiled in different 
counties, the circuit judge for the county in which a petition 
for rewew of the decision was tirst tiled shall determine the 
venue for judicial review of the decision, and shall order 
transfer or consolidation where appropriate. 

(b) The petition shall state the nature of the petitioner’s 
interest, the facts showing that petitioner is a person ag- 
grieved by the decision. and the grounds specitied in s. 227.57 
upon which petitioner contends that the decision should be 
reversed or moditied. Tbe petition may be amended. by leave 
of court, though the time for serving the same has expired. 
Thepetitionshall beentitledin thcnameofthepersonserving 
it as petitioner and the name of the agency whose decision 1s 
sought to be reviewed as respondent. except that in petitmns 

for review of decisions of the rollowing agencies, the latter 
agency specified shall be the named respondent: 

I. The tax appeals commission, the department of revenue 
2. The banking review b&d or theconsumercrcdit rewew 

board, the commlssioner of banking. 
3. The credit union review board, the commissioner ol 

credit unions. 
4. The savings and loan review board, the commissioner or 

savings and loan. except if the p&tioner is the commissioner 
of savings and loan. the prevailing parties before the savings 
and loan review board shall be the named respondents 

(c)A copy of the petition shall be served personally or by 
certified mail or! when service is timely admitted fo writ,ng, 
by first class mad,pot later than 30 days after the mstitut,on 
of the procecding, upon each party who appeared before the 
agency in the proceeding in which the decision sought to be 
reviewed was made or upon the party’s attorney of record. A 
court may not dismiss the proceeding for rewcw solely 
because of a failure to serve a copy of the petition upon a 
party or the party’s attorney of record unless the petitioner 
fails to serve a person listed as a party for purposes of review 
in the agency’s decision undn s. 227.47 or the person’s 
attorney of record. 

(d) The agency (except in the case of the tax appeals 
commission and the banking review board, the consume, 
credit review board, the credit union review board, and the 
savings and loan review board) and all parties to the proceed- 
ing before it. shall have the right to participate in the 
proceedings lor review. The court may permit other inter- 
ested persons to intervene. Any person petitioning the court 
to intervene shall serve a copy of the petitloo on each party 
who appeared before theagencyand any additlonal parties to 
the judicial review at least 5 days prior to the date set for 
hearing on the pet&x 

(2) Every person served with the petition for reuew as 
provided in this section and who desires to participate in the 
proceedings for rev,ew thereby instituted shall serve upon the 
petitioner, within 20 days after service of the pet,t,on upon 
such person. a notice of appearance clearly statmg the 
person’s position with reference tocach material allegation in 
the petibon and to the aflimunce, vacation or modification 
of the order or decision under review Such notice, other than 
by the named respondent, shall also be served on the named 
respondent and the attorney general, and shall be tiled, 
together with proof of required service thereof, with the clerk 
of the reviewing court within IO days after such service, 
Service ofall subsequent papers or notices in such proceeding 
need bemadeonly upon thepetitionerand such other persons 
as have served and tiled the notice as provided in this 
subsection or have been permitted to intervene in said p,o- 
ceeding. as parties thereto. by order of the reviewing court 

,I 
.I 
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NOTICE OF APPEAL INFORMATION 

(Notice of Ri ts for Rehearing or Judicial Review, 
the times aIF owed for each, and th identification 

of the party to be named as respondent) 

The following notice is served on you as part of the final decision: 

1. Rehearing. . 

Any person ag ‘eved by this order may petition for a rehearing 
within 20 days of r e service of this decision, as provided in section 227.49 
of the Wisconsin Statutes, a copy of which is attached. The 20 day period 
commences the day after personal service or mailing of this decision. (The 
date of mailing of this decision is shown below.) The petition for 
reheariugshouIdbei%dwith the state of Wisconsin Pharmacy Examining Board. 

A petition for rehearing is not a prerequisite for appeal dhectly to circuit 
court through a petition for judicial review. 

2. Judicial Review. 

Any person a 
judicial review o f 

grieved by this decision has a right to petition for 
this decision as rovided in section 227.33 of the 

p of wh -& xs attached. The petition should be 
Sel?V~UpOnthe State of Wisconsin Pharmacy 

Examining Board 

within 30 days of service of this decision if there has been no petition for 
rdy+y 
petltlon 

or within 30 days of service of the order fiuahy disposing of the 
or rehearing, or within 30 days after the final disposition by 

operation of Iaw of any petition for reheariug. 

The 30 day 
B 

eriod commences the day after personal service or 
mailing of the e&ion or order, or the day after the tinal disposition by 
0 
Ii t 

eration of the law of any petition for rehearing. (The date of maihug of 
s decision is shown below.) A petition for jmhcial review should be 

served upon, and name as the respondent, the fohowiug: the State of 
Wisconsin Pharmacy Examining Board. 

The date of mailing of this decision is October 15, 1991 



Stipulation 
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6. If the terms of this Stipulation are not acceptable to the Board, the parties 
shall not be bound by the contents of this Stipulation or the proposed Final Decision 
and Order, and the matter shall be returned to the Division of Enforcement for 
further proceedings. In the event that this Stipulation is not accepted by the Board, 
the parties agree not to contend that the Board has been prejudiced or biased in any 
manner by the consideration of this attempted resolution. 

7. If the Board accepts the terms of this Stipulation, the parties to this Stipula- 
tion consent to the entry of the attached Final Decision and Order without further 
notice, pleading, appearance or consent of the parties. 

8. Respondent agrees that an attorney for the Division of Enforcement may 
appear at any deliberative meeting of the Board, in open or closed session, without 
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation 
but that appearance is limited to statements solely in support of this Stipulation, and 
to answering questions asked by the Board and its staff, and for no other purpose. 

9. The Division of Enforcement joins Respondent in recommending that the 
Board adopt this Stipulation and issue the attached Final Decision and Order. 

10. Respondent understands that should the board adopt this stipulation, the 
board’s final decision and order adopting the terms of the stipulation shall be 
published in the Monthly Disciplinary Report issued by the department, and a 
summary of the order adopting the terms of the stipulation shall be published in the 
Wisconsin Regulatory Digest issued semiannually by the department, all of which is 
standard Department policy and in no way specially directed at Respondent. 

The Medicine Shoppe by: 

,~~ +2+-k km. 
John%ogowski, Individually 

Prosecuting Attorney 
Division of Enforcement 

A 
Date 

Date 



STATE OF WISCONSIN 
BEFORE THE I’ HARMACY EXAMINING BOARD 

IN THE MATTER OF 
DISCIPLINARY PROCEEDINGS AGAINST 

JOHN ROGOWSKI, Rl’h., and 
THE MEDICINE SHOPPE, 

Respondents. 

STIPULATION 

87 PHM 51 

It is hereby stipulated between the above Respondents, personally on his own 
behalf, and the Department of Regulation and Licensing, Division of Enforcement by 
its undersigned attorney as follows: 

1. This Stipulation is entered into as a result of a pending investigation of 
licensure of Respondent by the Division of Enforcement. Respondent consents to the 
resolution of this investigation by Stipulation and without the final hearing on the 
formal complaint which has been issued in this matter. 

2. Respondent is aware and understands his rights with respect to disciplinary 
proceedings, including the right to a statement of the allegations against him; a right 
to a hearing at which time the State has the burden of proving those allegations; the 
right to confront and cross-examine the witnesses against him; the right to call 
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right 
to testify himself; the right to file objections to any proposed decision and to present 
briefs or oral arguments to the officials who are to render the final decision; the right 
to petition for rehearing; and all other applicable rights afforded to him under the 
United States Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and 
the Wisconsin Administrative Code. 

3. Respondent voluntarily and knowingly waives the rights set forth in 
paragraph 2 above, on the condition that all of the provisions of this Stipulation are 
approved by the Board. 

4. Respondent is aware of his right to seek legal representation and has been 
provided the opportunity to seek legal advice prior to execution of this Stipulation. 

5. With respect to the attached Final Decision and Order, Respondent admits 
the facts set forth in the Findings of Fact, and further agrees that the Board may 
reach the conclusions set forth in the Conclusions of Law, and may enter the Order. 



Final Order 
Page 3 

12. The conduct described in paragraphs 2-8, above, violated one or more of: 
5 Phar 8.09(4) and 10.03(4), Wis. Adm. Code, and 5 161.23(l) and (4), Wis. Stats. 
Theproviding of postdated controlled substance prescriptions to a patient, as set forth 
in paragraph 9, above, is a violation of 21 CFR 1306 0.5 by the physician, and for a 
pharmacist knowingly to fill such a prescription violates § Phar 10.03(3) and (4), Wis. 
Adm. Code. Such conduct constitutes unprofessional conduct within the meaning of 
the Code and statutes. 

ORDER 

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is 
accepted. 

IT IS FURTHER ORDERED, that John Rogowski, R.Ph., is reprimanded for his 
unprofessional conduct in this matter. 

IT IS FURTHER ORDERED, that John Rogowski shall pay a civil forfeiture of 
$2,000, at the rate of not less than $200 per month beginning the first day of the 
month after this order is adopted. 

IT IS FURTHER ORDERED, that The Medicine Shoppe shall pay the costs of 
the investigation and prosecution of this matter in the amount of $600, within 20 days 
of this order. 

IT IS FURTHER ORDERED, that the licenses of respondents are limited as 
follows: The Medicine Shoppe, pharmacy license # 7065, any other pharmacy owned, 
operated or managed by John Rogowski, and John Rogowski personally, shall not 
dispense any Schedule V controlled substance without a valid prescription. 

Dated this *day of 
la& 

&. , i991. 

WISCONSIN PHARMACY EXAMINING BOARD 
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Final Order 
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2. The Respondents did, on and between 6/l/84 and 12/31/86, dispense a 
Schedule V cough syrup contaming codeine to Jeff D. on 105 occasrons, without a 
prescription. 

3. The Respondents did, on and between 6/l/84 and 4/15/86, dispense a 
Schedule V cough syrup containing codeine to Jenny E. on 80 occasions, without a 
prescription. 

4. The Respondents did, on and between 4/10/86 and 2/11/87, dispense a 
schedule V cough syrup containing codeine to Christine H. on 28 occasions, without 
a prescription. 

5. The Respondents did, on and between 7/24/86 and 2/10/87, dispense a 
Schedule V cough syrup containing codeine to Kelly D. on 19 occasions, without a 
prescription. 

6. The Respondents did, on and between 6/5 / 84 and 2/6/87, dispense a 
Schedule V cough syrup contaming codeine to Anne J. on 44 occasions, without a 
prescription 

7. The Respondents did, on and between 9/18/84 and 2/4/87, dispense a 
Schedule V cough syrup containing codeine to Randy S. on 50 occasions, without a 
prescription. 

8. The Respondents failed to maintain a record of Schedule V sales for the 
period 6/20/84 through 8/21/84 

9. The Respondents dispensed a prescription, # 26965, for a Schedule II 
controlled substance on g/3/88. The prescription was dated 6/28/t%. Respondent 
Rogowski checked with the physician, and learned that the prescription was one of a 
series of postdated prescriptions issued to the patient. The prescriber then authorized 
the prescription over the telephone, and the respondent filled it, although there was 
no emergency. 

CONCLUSIONS OF LAW 

10. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this 
matter pursuant to § 450 10(l), Wis. Stats. 

11. The Board is authorized to enter into the attached Stipulation pursuant to 
3 227.44(5), Wis. Stats. 



STATE OF WISCONSIN 
BEFORE THE PHARMACY EXAMINING BOARD 

IN THE MATTER OF DISCIPLINARY 
PROCEEDINGS AGAINST 

JOHN ROGOWSKI, R.Ph., and 
THE MEDICINE SHOPPE, 

RESPONDENTS 

FINAL DECISION AND ORDER 

87 PHM 50 

The parties to this a&ion for the purposes of 5 227.53, Wis. Stats., are: 

John Rogowski, R.Ph. 
3055 South Fountain Square 
New Berlin, WI 53151 

The Medicine Shoppe 
6015 Forest Home Avenue 
Milwaukee, WI 53220 

Wisconsin Pharmacy Examining Board 
P.O. Box 8935 
Madison, WI 53705-5935 

Department of Regulation and Licensing 
Division of Enforcement 
P.O. Box 8935 
Madison, WI 53708-8935 

The parties in this matter agree to the terms and conditions of the attached 
Stipulation as the final decision of this matter, subject to the approval of the Board. 
The Board has reviewed this Stipuiation and considers it acceptable. 

Accordingly, the Board in this matter adopts the attached Stipulation and 
makes the following: 

FINDINGS OF FACT 

1. Respondent John Rogowski, is and was at all times relevant to the facts set 
forth herein a Registered Pharmacist licensed in the State of Wisconsin pursuant to 
license # 9307. Respondent The Medicine Shoppe is and was at all times relevant to 
the facts set forth herein a licensed pharmacy in the State of Wisconsin pursuant to 
license # 7065. Respondent Rogowski is the owner and managing pharmacist of 
respondent pharmacy, and has been since 6/l/84. 
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Order Dates: 
APR 14, 1992;OCT 08, 1991 e 

Respondent Names: 
GIBSON, SUSAN P., R.PH.;ROGOWSKI, JOHN, R.PH.;THE MEDICINE SHOPPE 

Complaint IDS: 
87PHM051 

Profession: 
PHARMACIST:PHARMACY 

Boards: 
PHM 

Short Description: 
REPRIMANDED; LIMITED; $1050 FORFEITURE BY 7/13/92; $500 COSTS BY 
5/14/92.;LIMITED, NOT TO DISPENSE ANY SCHEDULE V DRUGS WITHOUT 
VALID PRESCRIPTION; REPRIMANDED; PAY CIVIL FORFEITURE OF 
$2,00O;LIMITED; PAY COSTS OF PROCEEDINGS IN THE AMOUNT OF $600 BY 
10/28/91. 

Case Summary: 
DISPENSED SCHEDULE V COUGH SYRUP CONTAINING CODEINE WITHOUT 
PRESCRIPTIONS WHEN SHE SHOULD HAVE SUSPECTED THE PERSONS WERE 
ABUSERS OF CODEINE AND THE PURCHASE WAS NOT FOR LEGITIMATE 
MEDICAL PURPOSES. 



227.49 PellllOnJ for rehearing In contested cases. (1) A 
petition for rehearing shall not be a prerequisite for appeal or 
WieW. Any person aggrieved by a fmal order may, within 20 
days after service of the order, file a written petition for 
rehearing which shall specify in detail the grounds for the 
relief sought and supportmg authorities. An agency may 
order a rehearing on its own motion within 20 days after 
service of a tinal order. This subsection does not apply to s. 
17.025 (3) (e). No agency is required to conduct more than 
one rehearing based on a petition for rehearing tiled under 
this subsection in any contested case. 

(2) The tiling of a petition for rehearing shall not suspend 
or delay the cfl&tivc date of the order. and the order shall 
take effect on the date tixed by the agency and shall contmue 
in eNect unless the petition is granted or until the order is 
superseded. modilicd. or set aside as provided by law. 

(3) Rehearing wdl be granted only on the basis of: 
(a) Some material error of law. 
(b) Some material error of fact. 
(c) The discovcry of new evidence suflicicntly strong to 

reverse or modify the order, and which could not have been 
previously dwovered by due diligence. 

(4) Copies ofpelitions for rehearing shall be served on all 
parties of record. Parties may tile replies to the petition. 

(5) The agency may order a rehearing or enter an order 
with reference to the petition without a hearing. and shall 
dispose of the petition within 30 days after it is tiled. If the 
agency does not enter an order disposing of the petition 
within the 30.day period, thepetition shall be deemed to have 
been denied as of the expiration of the 30-day period. 

(6) Upon granting a rehearing, the agency shall set the 
matter for further proceedings as soon as practicable. Pro- 
ceedingrupon rehearing shall conform as nearly may be to 
the proceedings in an original hearing except es the agency 
may otherwise direct. If in the agency’s judgment, after such 
rehearing it appears that the onginal deasion, order or 
determination is in any respect unlawful or unreasonable, the 
agency may reverse, change, modify or suspend the same 
azordingly. Any decision, order or determination made 
after such rehearing reversing, changing, modifying or sus- 
pendmg the original determination shall have the same force 
and effect as an original decision. order or determination. 
227.52 Judlclal review; de&Ions revlewable. Adminis- 
trative decisions which adversely afTect the substantial inter- 
ests of any person, whether by action or inaction, whether 
afirmativc or negative in iorm. are subject to review as 
provided in this chapter, except for the decisions of the 
icpartmcnt of revenue other than decisions relating to alco- 
hol beverage permits issued under ch. 125. decisions of the 
department of employc trust fund!, the commissioner of 
banking, the commissioner of credit unions, the commis- 
sioner of savings and loan, the board of state canvassers and 
those decisions of the department of industry. labor and 
human relations which are subject to review, prior to any 
iudicial review, by the labor and industry review commission, 
md except as otherwise provided by law. 

227.53 Partlea and proeeedlngs for review. (1) Except as 
otherwise spaitically provided by law. any person aggrieved 
by a decision specified ins. 227.52 shall be entitled to judicial 
review thereof as provided in this chapter. 

(a) 1. Proceedings forreviewshall be instituted byservinga 
petition therefor personally or by certilied mail upon the % 
agency or one of its ofiicials, and liling the petition in ,the : 
oftia of the clerk of the circmt court for the county where’the 
judicial review proceedings are to be held. If the agency 
whose decision is sought lo be reviewed is the lax appeals 
commission, the banking review boardor theconsumercredit 
review board, the credit union review board or the savings 
and loan review board, the petition shall be served upon both 
the agency whose decision is sought to be reviewed and the 

:, 

:qrorcqsponding named respondent, as specified under par. (b) 

2. Unless a rehearing is requested under s. 227.49, petitions 
for review under this paragraph shall be scrvexi and tiled 
within 30 days after the service of the decision of the agency 
upon all parties under s. 227.48. If a rehearing is requested 
under s. 227.49. any party desiring judicial review shall serve 

:. 

andtileapetition forreviewwithin 30daysafterserviceofthe 
; 

order finally disposing of the application for rehearing, or 
within 30 days after the linal disposition by operation of law 
of any such application for rehearing. The 30-day period for 
saving and tiling a petition under this paragraph commences 
on the day after personal service or mailing of the decision by 
the agency. 

3. If the petitioner is a resident, the proceedings ihall be 
held in the circuit court for the county where the petitioner 
resides, except that if the petitioner is an agency, the proceed- 
ings shall be in the circuit court for the county where the 
respondent resides and except as provided in ss. 77.59 (6) (b). 
182.70 (6) and 182.71 (5) (9). The proceedings shall be in the 
circuit court for Dane county if the petitioner is a nonresi- 
dent. Ifall partiesstipulate and thecourt to which the parties 
desire to transfer the proceedings agrees, the proceedings may 
be held in the county designated by the parties. If 2 or more 
petitions for review of the same decision are tiled in diNerent 
counties, the circuit judge for the county in which a petition 
for review of the deasion was first filed shall determine the 
venue for judmial review of the decision, and shall order 
transfer or consolidation where appropriate. 

(b) The petition shall state the nature of the petitioner’s 
interest, the facts showing that petitioner is a person ag- 
grieved by the decision, and the grounds specitied in s. 227.57 
upon which petitioner contends that the decision should be 
reversed or modified. The petition may be amended, by leave 
of court, though the time for serving the same has expired. 
The petition shall be entitled in the name of the person serving 
it as petitioner and the name of the agency whose decision is 
sought to be reviewed as respondent. except that in petitions 

for review of decisions of the following agencie% the latter 
agency specified shall be the named respondcnl: 

: 
I. The tax appeals commission, the department of revenue. 
2.771~ banking review b&d or thcconsumcrcrcdit review 

board. the commissioner of banking. 
3. The credit union review board. the commissioner of 

eredit unions. 
4. The savings and loan review board. the commissioner of 

savings and loan, except if the petitioner is the commissioner 
of savings and loan, the prevailing parties &fore the savings 
and loan review board shall be the named respondents. 

(c) A eopy of the petition shall be served personally or by 
certified mail or, when service is timely admitted in writing, 
by first class mail, not later than 30 days after the institution 
of the proceeding. upon each party who appeared before the 
agency in the proceeding in which the decision sought to be 
reviewed was made or upon the party’s attorney of record. A 
court may not dismiss the proceeding for review solely 
because of a failure to serve a copy of the petition upon a 
party or the party’s attorney of record unless the petitioner 
fails to serve a person listed as a party for purpores of review 
in the agency’s decision under s. 227.47 or the person’s 
attorney of record. \ 

(d) The agency (except in the case of the tax appeals 
commission and the banking review board, the consumer 
credit review board. the credit union review board, and the 
savings and loan review board) and all parties to the proceed- 
ing before it. shall have the right to participate in the 
proceedings for review. The court may permit other intcr- 
ested pcrsons to intervene. Any person petitioning the court 
lo intervene shall serve a copy of the petition on each party 
who appeared before the agency and any additional parties to 
the judicial review at least 5 days prior to the date set for 
hearing on the petition. 

(2) Every person served with the petition for review as 
provided in this section and who desires to participate in the 
proceedings for review thereby instituted shall serve upon the 
petitioner, within 20 days after service of the petition upon 
such person, a notice of appearance clearly stating the 
person’s position with reference toeach material allegatmn in 
the petition and to the aftirmanee, vacation or modification 
of the order or decision under review. Such notice, other than 
by the named respondent, shall also be served on the named 
respondent and the attorney general, and shall be filed. 
together with proof of required service thereof, with the clerk 
of the reviewing court within IO days after such service. 
Service of all subsequent papers or notices in such proceeding 
need bemadeonlyupon thepetitionerandsuchotherpersons 
as have served and liled the notice as provided in this 
subsection or have been permitted to intervene in said pro. 
mding. as parties thereto, by order of the reviewing cow: 
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NOTICE OF APPEAL INFORMATION ) 

(Notice of Rights for Rehearing or Judicial Review, 
the times allowed for each, and the identification 

of the party to be named as respondent) 

The following notice is served on you as part of the final decision: LI 
’ 

1. Rehearing. 

Any person aggrieved by this order may petition for a rehearing 
within 20 days of the service of this decision, as provided in section 227.49 

,. _. of the Wisconsin Statutes, a copy of which is attached. The 20 day period 
. . _ commences the day after personaI service or mailing of this decision. (The i 

date of mailing of this decision is shown below.) The petition for 
rehearingshouldbefiledwith the State of Wisconsin Pharmacy Examining Board. 

A petition for rehearing is not a prerequisite for appeal directly to circuit 
court through a petition for judicial review. 

2. Judicial Review. 

Any person aggrieved by this 
judicial review of this decision as 

decisjon has a right to petition for 

Wisconsin Statutes, a co 
f 

* phrovrded ru sectton 227.53 of the 
y of whm rs attached. The petrtron should be 

filedincircuitcourtan servedupon the state of Wisconsin Pharmacy Examining Board 

within 30 days of service of this decision if there has been no petition for 
rehearing, or within 30 days of service of the order finally disposing of the 
petition for rehearing, or within 30 days after the final disposition by 
operation of law of any petition for rehearing. 

The 30 day period commences the day after personal service or 
mailing of the decision or order, or the day after the final disposition by 
o eration of the law of any petition for rehearing. (The date of mailing of 
t ii s decision is shown below.) A petition for judicial review should be 
served upon, and name as the respondent, the following: the state of 
Wisconsin Pharmacy Examining Board. 

The date of mailing of this decision is July 15, 1991 . 
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7. If the Board accepts the terms of this Stipulation, the parties to 
this Stipulation consent to the entry of the attached Final Decision and Order 
without further notice, pleading , appearance or consent of the parties. 

8. Respondent  agrees that an attorney for the Division of Enforcement 
may  appear at any deliberative meeting of the Board, in open or c losed 
session, without the presence of Respondent  or Respondent 's attorney, with 
respect to this Stipulation but that appearance is lim ited to statements 
solely in support of this Stipulation , and to answering quest ions asked by the 
Board and its staff, and for no other purpose. 

9. The Division of Enforcement joins Respondent  in recommending that the 
Board adopt this. Stipulation and issue the attached Final Decision and Order. 

10. Respondent  understands that should the board adopt this stipulation, 
the board's final decision and order adopting the terms of the stipulation 
shall be publ ished in the Monthly Disciplinary Report issued by the 
department, and a  summary of-the order adopting the terms of the stipulation 
shall be publ ished in the W isconsin Regulatory Digest issued semiannual ly by 
the department, all of which is standard Department policy and in no way 
specially directed at Respondent.  

Respondent  

Division of Enforcement 
763 

Ir/a3/sl 
Date 

Date 



STATE OF WISCONSIN 
BEFORE THE PHARMACY MAMINING BOARD 

IN THE MATTER OF 
DISCIPLINARY PROCEEDINGS AGAINST : 

: STIPULATION 
RANDALL J. MOST, R.Ph. 
JOSEPH R. WELRB, R.Ph. 
Respondents 87 Phm 50 

It is hereby stipulated between each above Respondent, personally on his 
own behalf and the Department of Regulation and Licensing, Division of 
Enforcement by its undersigned attorney as follows: 

1. This Stipulation is entered into as a result of a pending 
investigation of licensure of Respondent by the Division of Enforcement. 
Respondent consents to the resolution of this investigation by Stipulation and 
without a hearing on the formal complaint which has been issued in this matter. 

2. Respondent is aware and understands his rights with respect to 
disciplinary proceedings, including the right to a statement of the 
allegations against him; a right to a hearing at which time the State has the 
burden of proving those allegations; the right to confront and cross-examine 
the witnesses against him; the right to call witnesses on his behalf and to 
compel attendance of witnesses by subpoena; the right to testify himself; the 
right to file objections to any proposed decision and to present briefs or 
oral arguments to the officials who are to render the final decision; the 
right to petition for rehearing ; and all other applicable rights afforded to 
him under the United States Constitution , the Wisconsin Constitution, the 
Wisconsin Statutes, and thBWisconsin Administrative Code. 

3. Respondent voluntarily and knowingly waives the rights set forth in 
paragraph 2 above, on the condition that all of the provisions of this 
Stipulation are approved by the Board. 

4. Respondent is aware of his right to seek legal representation and 
has been provided the opportunity to seek legal advice prior to execution of 
this Stipulation. 

5. With respect to the attached Final Decision and Order, Respondent 
admits the facts set forth in the Findings of Fact, and further agrees that 
the Board may reach the conclusions set forth in the Conclusions of Law, and 
may enter the Order. 

6. If the terms of this Stipulation are not acceptable to the Board, 
the parties shall not be bound by the contents of this Stipulation or the 
proposed Final Decision and Order, and the matter shall be returned to the 
Division of Enforcement for further proceedings. In the event that this 
Stipulation is not accepted by the Board, the parties agree not to contend 
that the Board has been prejudiced or biased in any manner by the 
consideration of this attempted resolution. 



. 
,o.' Fjnal Order 
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NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is 
accepted. 

IT IS FURTHER ORDERED, that Respondent Joseph R. Welke, R.Ph. is 
reprimanded for his unprofessional conduct in this matter. 

IT IS FURTHER ORDERED, that Respondent Randall J. Most, R.Ph. is ,' 
reprimanded for his unprofessional conduct in this matter. 

IT IS FURTHER ORDERED, that Respondent Randall J. Most shall pay a civil 
forfeiture of $600 within 45 days of this order. 

IT IS FURTHER ORDERED, that Respondent Randall 3. Most shall pay the costs 
of the investigation and prosecution in this matter, in the amount of $500, 
within 90 days of this order. 

Dated this 2 day of +, 1991. 

WISCONSIN PHARMACY EXAMINING BOARil 

763 



_~ ' Final Order . . c 
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3. On 9/9/E%, respondent Most affixed a label to a container of Lasix 
prescribed and dispensed for nursing home patient Marie Gergen with the name 
of one Marie Denzer on it, instead of the patient's name. 

4. On 9/10/86, respondent Most affixed a label to a container of 
persantine prescribed and dispensed for nursing home patient Katherine Garde11 
with the name of one Gert Schwier on it, instead of the patient's name. 

5. On 12/19/86, respondent Most affixed a label to a container for 
patient Dean Hauschildt stating that the container contained hydrolazine 25 
mg. when in fact the container contained hydroxyzine. The prescription was 
actually writteq for hydoxyzine 50 mg. 

6. On b/4/87, respondent Most failed to halve the tablets of Maxzide 
dispensed to nursing home patient Joseph Fellman in a single unit dose system, 
when the prescriber had prescribed l/2 tablet doses. Further, the container 
of Maxzide was labeled "Take one tab q. morning" contrary to the prescription. 

7. On 11/3/87, respondent Most dispensed saline solution for contact 
lenses for nursing home patient Myrtle Hubley, which solution was outdated 
(having expired in 5/87). 

8. On 11/17/87, respondent Welke dispensed sinemet 25/100 to nursing home 
patient Robert Gray, instead of the sinemet 25/250 that was prescribed by the 
prescriber, and indicated on the pharmacy's records that the prescription was 
dispensed by another. 

9. On 11/19/87, respondent Welke filled a prescription for aminophylline 
0.5 gm suppositories for nursing home patient Daniel Filkins, with 
acetaminophen, and indicated on the pharmacy's records that the prescription 
was dispensed by another. 

10. On 11/25/87, respondent Welke dispensed norprsmin 100 mg to nursing 
home patient Rudolph Prause, instead of norpramin 10 mg that was prescribed by 
the prescriber, and indicated on the pharmacy's records that the prescription 
was dispensed by another. 

11. On 6/9/88, respondent Most dispensed Colace to nursing home patient 
Axe1 Bjurstrom instead of Pericolace, as prescribed by the prescriber. 

CONCLUSIONS OF LAW 

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in . 
this matter pursuant to § 450.10(l), Wis. Stats. 

4. The Board is authorized to enter into the attached Stipulation 
pursuant to 5 227.44(5), Wis. Stats. 

5. The conduct described in paragraphs 3-11, above, violated one or more 
of $5 450.11(l), 450.11(4)(a)5., 450.11(4)(.x)7. Wis. Stats, and §§ Phar 
10.03(6) and HSS 132.65(7)(b)3., Wis. Adm. Code. Such conduct constitutes 
unprofessional conduct within the meaning of the Code and statutes. 



STATE OF WISCONSIN 
BEFORE THE PHARMACY EXAMINING BOARD 
----------------------------------------------------------------------~------ 
IN THE MATTER OF DISCIPLINARY 
DISCIPLINARY PROCEEDINGS AGAINST FINAL DECISION AND ORDER 

: 87 Phm 50, 
RANDALL J. MOST, R.Ph. 
JOSEPH R. WELKE, R.Ph. 

RESPONDENTS 

The parties to this action for the purposes of Wis. Stats. sec. 227.53 are: 

Randall J. I&St, R.Ph. 
185 Dakota Street 
Prescott, WI 54021 

Joseph R. Welke, R.Ph. 
109 Roving Hills Drive 
Red Wing, MN 55066 

Wisconsin Pharmacy Examining Board 
P.O. Box 8935 
Madison, WI 53708-8935 

Department of Regulation and Licensing 
Division of Enforcement 
P.O. Box 8935 
Madison, WI 5370843935 

The parties in this matter agree to the terms and conditions of the 
attached Stipulation as the final decision of this matter, subject to the 
approval of the Board. The Board has reviewed this Stipulation and considers 
it acceptable. 

Accordingly, the Board in this matter adopts the attached Stipulation and 
makes the following: 

FINDINGS OF FACT 

1. Respondent Randall J. Most, is and was at all times relevant to the 
facts set forth herein a Registered Pharmacist licensed in the State of 
Wisconsin pursuant to license # 9066. At all times relevant to this matter, 
respondent Most was the owner and managing pharmacist at the Most Pharmacy, 
where all of the actions set forth in these Findings took place, and was 
responsible for the actions of respondent Welke. 

2. Respondent Joseph R. Welke, is and was at all times relevant to the 
facts set forth herein a Registered Pharmacist licensed in the State of 
Wisconsin pursuant to license # 7447. At all times relevant to this matter, 
respondent Welke was employed as a relief pharmacist by respondent Most, at 
the Most Pharmacy. 



1111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111111 

PDF: LS91043OlPHM-19910709 

Order Dates: 
JUL 09, 1991 

Respondent Names: 
MOST, RANDALL J., R. PH.;WELKE, JOSEPH R., R.PH. 

Complaint IDS: 
87PHM050 

Profession: 
PHARMACIST 

Boards: 
PHM 

Short Description: 
REPRIMANDED; PAY A CIVIL FORFEITURE OF $600.00 WITHIN 45 DAYS OF 
THIS ORDER; PAY COSTS OF $500 WITHIN 90 DAYS 

Case Summary: 
ON g/9/86, RESPONDENT AFFIXED A LABEL TO A CONTAINER OF LASIX 
PRESCRIBED & DISPENSED FOR NURSING HOME PATIENT MARIE GERGEN WITH 
THE NAME OF MARIE DENZER ON IT, INSTEAD OF THE PATIENTS NAME; 
g/10/86, LABELED A CONTAINER OF PERSANTINE WITH THE WRONG NAME ON 
IT; 12/19/86 LABELED A CONTAINER 25 MG. WHEN IN FACT THE 
PRESCRIPTION WAS FOR 50 MG DISPENSED OUTDATED SALINE SOLUTION FOR 
CONTACTS TO NURSING HOME 



227.49 YemmS Ior renearing In contested cases. (I) A 
petition for rehearing shall not be a prerequisite for appeal or 
review. Any person aggrieved by a final order may, within 20 
days after service of the order, file a wntten petition for 
rehearing which shall specify in detail the grounds for the 
relief sought and supportIng authorities. An agency may 
order a rehearing on its own m0110n within 20 days after 
service of a linal order. This subsection does not apply IO s. 
17.025 (3) (e). No agency is required to conduct more than 
one rehearing based on a petition for rehearing filed under 
this subsection in any contested ease. 

(2) The liling of a petition for rehearing shall not suspend 
or delay the eN=tivc date of the order, and the order shall 
take elTeet on the date fixed by the agency and shall continue 
in elTect unless the petition is granted or until the order is 
superseded, modified, or set aside as provided by law. 

(3) Rehearing will be granted only on the basis of: 
(a) Some material error of law. 
(b) Some material error of fact. 
(c) The discovery of new evidence sufliciently strong to 

reverse or modify the order, and which could not have been 
previously discovered by due dihgence. 

(4) Copies of p&ions for rehearing shall be served on all 
parties of record Parties may file replies to the petition. 

(5) The agency may order a rehearing or enter an order 
with reference to the petition without a hearing, and shall 
dispose of the petilion within 30 days after it is tiled. If the 
agency does not enter an order disposmg of the @ ition 
within the 30-day period, the petition shall be deemed to have 
been denied as of the expiration of the 30-day period. 

(6) Upon granting a rehearing, the agency shall set the 
matter for further proceedings as SOOT as practicable. Pro- 
ceedings upon rehearing shall conform as nearly may be to 
the proceedings in an original hearing except as the agency 
may otherwise direct. lfin the agency’s judgment, after such 
rehearing it appears that the original decision, order or 
determination is in any respect unlawful or unreasonable, the 
agency may reverse, change, modify or suspend the same 
accordingly. Any d&ion, order or determination made 
after such mhearing reversing. changing, modifying or SW- 
pending the original determination shall have the same force 
and e&t as an original decision. order or determination. 

227.52 Judlclal re&w; declslona revIewable. Admi&- 
trative decisions which adversely affect the substantial inter- 
ests of any person, whether by action or inaction, whether 
aliinnative or negative in form. are subject to view as 
provided in this chapter, except for the decisions of the 
department of revenue oIher than decisions relating IO slco- 
hol beverage permits issued under ch. 125, decisions of the 
department of employe trust funds. the commissioner of 
banking, the commissioner of credit unions, the commis- 
sioner of savings and loan, the hoard of state canvassers and 
those decisions of the department of industry, labor and 
human relations which are subject to review. prior to any 
judicial review, by the labor and industry review commission. 
and except as otherwise provided by law. 

227.53 Parties and proceedInga 10, revlew. (1) Except as 
otherwise specilically provided by law, any person aggrieved 
by a decision specified in s. 227.52 shall be entitled to judicial 
nvicw thereof as provided in this chapter. 

(a) I. Proceedings forreviewshall beinstituted by serving a 
petition therefor personally or by certified mail upon the 
agency or one of its &i&Is, and tiling the petition in the 
olliceoftheclcrk ofthecircuit court for thecounty where the 
judicial review proceedings arc lo be held. If the agency 
whose decision is sought to be reviewed is the tax appeals 
commission. the banking review board or the consumer credit 
review board, the credit union review board or the savings 
and loan rwiew board, the petition shall be served upon both 
the agency whose decision is sought to be reviewed and the 
fyo,esponding named respondent, as spceified under pa,. (b) 

2. Unless a rehearing is requested under s. 227.49, petitions 
for review under this paragraph shall be served and liled 
within 30 days after the service of the decision of the agency 
upon all parties under s. 227.48. If a rehearing is requested 
under s. 227.49, any party desiring judicial review shall serve 
and lilt a petition for review within 30 days alter service of the 
order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation of law 
of any such application for rehearing. The 30-day period for 
serving and filing a petition under this paragraph commences 
on the day alleer personal service or mailing of the decision by 
the agency. 

3. If the petitioner is a resident, the proceedings ‘shall lx 
held in the circuit court for the county where the petitioner 
resides, except that if the petitioner is an agency, the proceed- 
ings shall be in the circuit court for the county where the 
respondent resides and except as provided in ss. 77.59 (6) (b). 
182.70 (6) and 182.71 (5) (g). The proceedings shall be in the 
circuit court for Dane county if the petitioner is a nonresi- 
dent. Ifall partiesslipulateand thecourt lo which the parties 
desire to transfer the proceedings agrees, the proceedings may 
be held in the county designated by the parties. If 2 or more 
petitions for review of the same decision are f&xl in different 
counties, the circuit judge for the county in which a petition 
for review of the decision was lint fded shall determine the 
venue for judicial review of the decision, and shall order 
transfer or consolidation where appropriate. 

(b) The petition shall state the nature of the petitioner’s 
interest, the facts showing that petitioner is a person ag- 
grieved by the decision, and the grounds spccificd in s. 227.57 
upon which petitioner contends that the decision should be 
reversed or modified. The petition may be amended, by leave 
of court, though the time for serving the same has expired. 
Thepetilionshallbeentitledin thenamcofthepersonserving 
it as petitioner and the name of the agency whose decision is 
sought to lx reviewed as respondent. except that in petitions 

for review of decisions of the following agencies, the laIIe, 
agency specified shall be the .:. .,led respondent: 

I. The tax appeals commission. thedepartment ofrevenue 
2. The banking review b&d or thcconsumcrcredit review 

board, the commissioner of banking. 
3. The credit union review board, the commissioner of 

credit unions. 
4. The savings and loan review board, the commissioner of 

savings and loan, except if the peti:ioner is the commissioner 
of savings and loan, the prevailing parties before the savings 
and loan review board shall be the named respondents. 

(c)A copy of the petitmn shall be served personally or by 
certified mail or, when service is timely admitted in writing, 
by frrst class mail, not later than 30 days after the institutmn 
of the proceeding. upon each party who appeared before the 
agency in the proceeding in which the decision sought to be 
reviewed was made or upon the party’s attorney of record. A 
court may not dismiss the proceeding for review solely 
because of a failure to serve a copy of the petition upon a 
party or the party’s attorney of record unless the petitioner 
fails to serve a person listed as a party for purposes of review 
in the agency’s decision under s. 227.47 or the person’s 
attorney of record. 

(d) The agency (except in the case of the tax appeals 
commission and the banking review board, the consume, 
credit review board,, the credit union review board. and the 
savings and loan rewew board) and all parties to the proceed- 
ing before it, shall have the right to participate in the 
proceedings for review. The court may permit other inter- 
ested persons to intervene. Any person petitioning the court 
to intervene shall serve a copy of the petition on each party 
who appeared before the agency and any additional parties to 
the judicial review at least 5 days prior to the dale set for 
hearing on the petition. 

(2) Every person served with the petition for review as 
provided in this section and who desires to participate in the 
proceedings for review thereby instituted shall serve upon the 
petitioner, within 20 days after serwe of the petitmn upon 
such person, a nottce of appearance clearly stating the 
person’s position with reference Ioeach material allegation in 
the petition and to the allirnumce. vacation or moditication 
of the order or decision under review. Such notice, other than 
by the named respondent, shall also be served on the named 
respondent and the attorney general, and shall be Iiled, 
together with proof ofrequirei _ rvice thereof, with Ihe clerk 
of the reviewing court within IO days after such service. 
Service of all subsequent papers or notices in such proceeding 
need be made only upon the petitloner and such other persons 
as have served and tiled the notice as provided in tbls 
subsection or halve been pernntted to intervene in said pro- 
ceeding, as parties thereto, by order of the reviewing cburt. ..) 



NOTICE OF APPEAL INFORMA!l’ION 

(~ftmh~~Ri 
alP 

ta for Rehearing or Judice Re+ew, 
owed for each, and the ldenttication 

of the party to be named as respondent) 

Th following notice is served on you as part of the fiuaf decision: 

1. Reheariug. 

Any person ag 
f? 

‘eved by this order may petition for a rehearing 
within 20 days oft e service of this decision, as provided iu section 227.49 
of the Wisconsin Statutes, a copy of which is attached. The 20 day period 
commences the day after personal service or mailiug of this decision. (The 
date of mailing of this decision is shown below.) The petition for 
reheariugshouldbefiledwith the State of Wisconsin Pharmacy Examining Board. 

A petition for rehearing is not a prerequisite for appeal directly to circuit 
court through a petition for judicial review. 

2. Judicial Review. 

Any person 
judicial review o Y 

grieved by this decision has a right to petition for 
this decision as rovided in se&on 227.63 of the 

Wisconsin Statutes, a co 
cf 

y of wtu al. m attached. The petition should be 
filed incimuitcoUrt~ semedupon the state of Wisconsin Pharmacy 
Examining Board 

within 30 days of service of this decision if there has been no petition for 
-++y, or within 30 days of service of the order fiuahy disposin of the 
pet&on or rehearing, or within 30 days after the Snai disposxtion ifi y 
operation of law of any petition for rehearing. 

The 30 day eriod commences the day after personal service or 
mailing of the c-r ecision or order, or the da 
o eratlon of the law of any petition for 

after the fiual dispositipp by 

t&s 
rel earing. (The date of uuuhng of 

decision is shown below.) A petition for jtuhcial review should be 
served upon, and pame as the respondent, the fohowiug: the State of 
Wisconsin Pharmacy Examining Board. 

The date of mailing of this decision is Aususr . 



Stipulation 
Page 2 

6. If the terms of this Stipulation are not acceptable to the Board, the parties 
shall not be bound by the contents of this Stipulation or the proposed Final Decision 
and Order, and the matter shall be returned to the Division of Enforcement for 
further proceedings. In the event that this Stipulation is not accepted by the Board, 
the parties agree not to contend that the Board has been prejudiced or biased in any 
manner by the consideration of this attempted resolution. 

7. If the Board accepts the terms of this Stipulation, the parties to this 
Stipulation consent to the entry of the attached Final Decision and Order without 
further notice, pleading, appearance or consent of the parties. 

8. Respondent agrees that an attorney for the Division of Enforcement may 
appear at any deliberative meeting of the Board, in open or closed session, without 
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation 
but that appearance is limited to statements solely in support of. this Stipulation, and 
to answering questions asked by the Board and its staff, and for no other purpose 

9. The Division of Enforcement joins Respondent in recommending that the 
Board adopt this Stipulation and issue the attached Final Decision and Order. 

10. Respondent understands that should the board adopt this stipulation, the 
board’s final decision and order adopting the terms of the stipulation shall be 
published in the Monthly Disciplinary Report issued by the department, and a 
summary of the order adopting the terms of the stipulation shall be published in the 
Wisconsin Regulatory Digest issued semiannually by the department, all of which is 
standard Department policy and in no way specially directed at Respondent. 

ke III, Attorney for Respondent 

Prosecuting Kttorney 
Division of Enforcement 

c/-7s-y/ 
Date 



STATE OF WISCONSIN 
BEFORE THE PHARMACY EX AMINING BOARD 

IN THE MATTER OF 
DISCIPLINARY PROCEEDINGS AGAINST i 

LLOYD F. PAYNE, R.l’h 
Respondent. 

STIHJLATION 

88 Phm 39 

It is hereby stipulated between the above Respondent, personally on his own 
behalf, and the Department of Regulation and Licensing, Division of Enforcement by 
its undersigned attorney as follows: 

1. This Stipulation is entered into as a result of a pending investigation of 
licensure of Respondent by the Division of Enforcement. Respondent consents to the 
resolution of this investigation by Stipulation and without a hearing on the formal 
complaint which has been issued in this matter. 

2. Respondent is aware and understands his rights with respect to disciplinary 
proceedings, including the right to a statement of the allegations against him; a right 
to a hearing at which time the State has the burden of proving those allegations; the 
right to confront and cross-examine the witnesses against him; the right to call 
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right 
to testify himself; the right to file objections to any proposed decision and to present 
briefs or oral arguments to the officials who are to render the final decision; the right 
to petition for rehearing; and all other applicable rights afforded to him under the 
IJnited States Constitution, th, e Wisconsi Cor.stitution, the Wisconsin Statiltes, and 
the Wisconsin Administrative Code. 

3. Respondent voluntarily and knowingly waives the rights set forth in 
paragraph 2 above, on the condition that all of the provisions of this Stipulation are 
approved by the Board. 

4. Respondent is aware of his right to seek legal representation and has been 
obtained legal advice prior to execution of this Stipulation. 

5. With respect to the attached Final Decision and Order, Respondent admits 
the facts set forth in the Findings of Fact, and further agrees that the Board may 
reach the conclusions set forth in the Conclusions of Law, and may enter the Order. 





Final Order 
Page 3 

IT IS FURTHER ORDERED, that respondent shall pay the costs of this 
investigation and proceeding in the amount of $400, within 30 days of this order. 

Dated this & day of &-fk@ 1991. 

WISCONSIN PHARMACY EXAMINING BOARD 



Final Order 
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balance on April 23. None of these was preceeded by a written prescription, and 
none was dispensed under emergency conditions. All were dispensed on the basis of 
telephone calls from nursing home staff to Respondent, who believed that a physician 
had ordered the medication. Respondent originally believed that these prescriptions 
were authorized by Dr. W. (who had previously been V.R.‘s attending physician), 
and sent to Dr. W. prescriptions prepared pursuant to 5 Phar 8.09(4), Wis. Adm. 
Code. In fact, Dr. W. was not the attending physician at the time, and instead Dr. M. 
had succeeded Dr. W. Respondent did not obtain the name of the prescribing 
physician when he received the telephone orders from the nursing home. When 
Respondent discovered the change of physician, he did not (and has not, as of April 
20,1991) send to Dr. M. a written prescription for this medication for signing 
pursuant to s Phar 8.09(4), Wis. Adm. Code. As of April 20, 1991, there continues to 
be no signed prescription for this medication dispensed to this patient. 

CONCLUSIONS OF LAW 

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this 
matter pursuant to 5 450.10(l), Wis. Stats. 

4. The Board is authorized to enter into the attached Stipulation pursuant to 
5 227.44(5), Wis. Stats. 

5. The conduct described in paragraph 2, above, violated § Phar 8.09, Wis 
Adm. Code. Such conduct constitutes unprofessional conduct within the meaning of 
the Code and statutes. 

ORDER 

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is 
accepted. 

IT IS FURTHER ORDERED, that Lloyd F. Payne, R.Ph., is reprimanded for his 
unprofessional conduct in this matter. 

IT IS FURTHER ORDERED, that respondent shall, as a condition of continued 
licensure as a pharmacist, take and pass the jurisprudence test administered to all 
pharmacist license applicants, within 60 days of this order. If he does not pass the 
test, this matter shall be returned to the Board for reconsideration. 
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The parties to this action for the purposes of 5 227.53, Wis. Stats., are: 

Lloyd F. Payne, R.Ph. 
Rt. 3, Millstream 
La Crosse, WI 54601 

Wisconsin Pharmacy Examining Board 
P.O. Box 8935 
Madison. WI 53708-8935 

Department of Regulation and Licensing 
Division of Enforcement 
P.O. Box 8935 
Madison, WI 53708-8935 

The parties in this matter agree to the terms and conditions of the attached 
Stipulation as the final decision of this matter, subject to the approval of the Board. 
The Board has reviewed this Stipulation and considers it acceptable. 

Accordingly, the Board in this matter adopts the attached Stipulation and 
makes the following: 

FINDINGS OF FACT 

1. Respondent Lloyd F. Payne, is and was at all times relevant to the facts set 
forth herein a Registered Pharmacist licensed in the State of Wisconsin pursuant to 
license # 7991. 

2. The Respondent did, on and between April 11,1988 and April 23,1988, 
dispense approximately 250 Percocet- 5 for nursing home patient V.R.. Of these, 25 
were dispensed on April 11,25 on April 15,25 on April 18, 25 on April 20, and the 
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Short Description: 
REPRIMANDED; TAKE & PASS JURISPRUDENCE TEST WITHIN 60 DAYS OF THIS 
ORDER; PAY COSTS OF $400 WITHIN 30 DAYS OF ORDER 

Case Summary: 
BETWEEN APRIL 11, 1988 AND APRIL 23, 1988 DISPENSED APPROXIMATELY 
250 PERCOCET-5 FOR NURSING HOME PATIENT. NONE OF THESE WERE 
PRECEEDED BY A WRITTEN PRESCRIPTION, & NOT DISPENSED UNDER 
EMERGENCY CONDITIONS. ALL WERE DISPENSED ON THE BASIS OF 
TELEPHONE CALLS FROM NURSING HOME STAFF TO RESPONDENT, WHO 
BELIEVED THAT A PHYSICIAN HAD ORDERED THE MEDS. AS OF APRIL 20, 
1991, THERE CONTINUES TO BE NO SIGNED PRESCRIPTION 



227.89 f’~llllO~S lo, rehesrln~ In conlesled caSes. (1) A 
pelition for rehearing shall no1 be a prerequisite for appeal or 
review. Any person aggrieved by a tinal order may. within 20 
days after Jervia of the order, fde a writlen petition for 
rehearing which Shall specify in detail 1hc grounds for the 
relief sought and supporting authorilies. An agency may 
order a rehearing on its own motion within 20 days after 
service of a linal order. This subsection does not apply to S. 
17.025 (3) (c). NO agency is required to conduct mom than 
one rehearing based on a pe1ition for rehearing tiled under 
lhis subsection in any contested caSe. 

(2) The filing of a petition for rehearing shall no1 suspend 
0’ delay the effective date of Ihc order, and the order shall 
take ct’fect on the date fixed by the agency and shall continue 
in c&l unless Ihe petition is granted or until the order is 
superseded, modified, or Set aside as provided by law. 

(3) Rehearing will be granted only on the basis oT: 
(a) Some material error of law. 
(b) Some material error of fact. 
(c) The discovery of new evidence sullicienlly strong to 

vverse or modify the order, and which could not have been 
previously discovered by due diligence. 

(4) Copies of petitions for rehearing shall be served on all 
parties of record. Parties may file replies lo the petition. 

(5) The agency may order a rehearing or cniec an order 
with ~efermcc lo the petition without a hearing. and shall 
dispose of the petition wilhin 30 days after it is lilcd. if the 
agency does not enter an order disposing of the petition 
within the 30-day period, the petition shall be deemed to have 
been denied as of the expiration of the 30day period. 

(6) Upon granting a rehearing. the agency shall se1 the 
matter for further proceedings ar soon as practicable. Pro- 
eeedings’upon rehearing shall conform m nearly may be LO 
the proceedings in an original hearing except as the agency 
may otherwise direct. Ifin the agency’s judgment, after such 
rehearing i1 appean that the original decision, order or 
determination is in any respect unlawful or unreasonable, the 
agency may reverse, change, modify or suspend the ~amc 
accordingly. Any decision, order or determination made 
atIer such rehearing reversing. changing, modifying or sus- 
pending the original determination shall have the same force 
and cITea PI an original decision, order or determination. 

227.52 Judlclal review; declslonS revlewable. Admi&- 
Italive decisions which adversely affect the substantial inter- 
ests of any person. whether by action or inaction, whether 
Sfirmativc or negative in form, are subject to review aS 
provided in this chapter, cxcepl for the decisions of ihe 
departmcn1 of revenue other than decisions relating to alco- 
hol beverage pmnits istued under ch. 125. decisions of the 
department of cmploye trust funds. the commissioner of 
banking, the commissioner of credit unions, the commis- 
sioner of savings and loan. the board of slate canvas.m and 
those decisions of the department of industry. labor and 
human rcla1ions which are subject lo review. prior 10 any 
/udicial review, by the labor and industry review commissjon. 
and excep1 as otherwise provided by law. 

227.53 Partler and proceedlnga for review. (1) Except BS 
otherwise specifically provided by law, any person aggrieved 
by a de&ion specitied in S. 227.52 shall be entitled to judicial 
review thereof as provided in this chapter. 

(a) 1. Proceedings for review shall be instituted by serving a 
petition therefor personally or by ccrtitied mail upon the 
agency or one of itS ollicials, and tiling the petition in the 
ofliceoftheclcrk ofthecircuit court for thecounty where’lhe 
judicial review proceedings are to be held. If the agency 
whose decision is sought lo be reviewed is the tax appeals 
commission, the bankingtwiewboardortheconsumercredil 
review board. the credit union review board or the savings 
and loan review board, the petition shall be served upon both 
the SgTncy whose decision is sought to be reviewed and the 
fqsponding named respondent. as specitied under par. (b) 

2. Unless a rehearing is requested under s. 227.49, petitions 
for review under this paragraph shall be served and fded 
within 30 days after the service of the decision of the agency 
upon all parties under S. 227.48. If a rehearing is requested 
under S. 227.49, any party desiring judicial review shall serve 
and lilca petition for reviewwithin 30days after service oflhc 
order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation oflaw 
of any such application for rehearing. The 30.day period for 
Serving and filing a petition under this paragraph commenceS 
on IhedayaRerpersonal setviceormailingoflhcdaision by 
1hc agency. 

3. If the petitioner is a resident, !hc procadings ihall be 
held in the circuit court for the county where the petitioner 
rrsidcs, cxcep~ that ifthe pctitioncr is an agency, the proceed- 
ings shall be in the circuit court for the county where the 
respondent resides and except as provided in SS. 77.59 (6) (b). 
182.70 (6) and 182.71 (5) (8). The proceedings shall be in the 
circuit court for Dane county if the petitioner is a nonresi- 
dent. Ifall parties stipulate and the court lo which the parties 
desire to transfer the proceedings agrees. the proceedings may 
be held in Ihe county designated by the parties. If 2 or more 
petitions for review of the same decision are filed in different 
counties, the circuit judge for the counly in which a petition 
for review of the decision was tirsl filed shall determine the 
venue for judicial review of the decision, and shall order 
transfer or consolidation where appropriate. 

(b) The petition shall state the nature of the petitioner’s 
interest, the facts showing tha1 petitioner is a person ag- 
grieved by the decision. and the grounds specified in S. 227.57 
upon which pelitioncr contends that the decision Should be 
reversed or moditicd. The petition may be amended. by leave 
of court, though the time for serving the Same has expired. 
The pelitionshall becntitled in thenamcoflhcpersonserving 
it as petitioner and the name of the agency whose decision is 
sought to be reviewed as responden1. except that in petilions 

for wiew of decisions of the following agenciw. the latter 
apncy specified shall be Ihc named respondml: 
: I. ‘fbe tax appeals com@sion, the department of revenue. 

2. The banking review board or the consumer credit review 
board. the commissioner of banking. 

3. The credit union review board, the commissioner of 
credit unions. 

4. The savings and loan review board. the commissioner of 
savingr and loan, except if the petitioner is the commissioner 
ofsavings and loan. the prevailing parties before the Savings 
and loan review board shall be the named respondents. 

(c) A copy of the petition shall be served personally or by 
certified mail or, when service is timely admitted in writing. 
by first clau mail, not later than 30 days after the institution 
of the proceeding. upon each party who appeared before the 
agency in the proaeding in which the decision sought lo be 
revicwedwasmadeorupon theparty’sattomey ofrecord. A 
court may not dismiss the proceeding for review solely 
because of B failure lo Serve a copy of the pe1ition upon S 
party or the party’s attorney of record unleu the petitioner 
fails to sew B person listed as B party for potpow of review 
in Ihe agency’s decision under s. 227.47 or the person’s 
attorney of record. ‘i 

(d) ‘rbe agency (except in the ~BK of the tax appeals 
commission and the banking review board, the consumes 
credit review board, the credit union review board. and 1hc 
savings and loan review board) and all parties lo the proceed- 
ing before it, shall have the right to participate in the 
proceedings for review. The cow1 may permit other inler- 
ested persons to intervene. Any person petitioning the court 
to intcrvcne’~hall serve a copy of the petition on each party 
who appeared before theagency and any additional parties lo 
the judicial review at least 5 dayt prior to the date Set for 
hearing on the pe1ition. 

(2) Every person served with the petition for review as 
provided in this section and who desim to participate in the 
proceedings for review thereby instituted shall Serve upon the 
petitioner, within 20 days after service of the petition upon 
such person. 8 notice of appearance clearly slating the 
person’s position with reference to each material allegation in 
the petition and lo the allirmance. vacation or modification 
oftheorderordecisionunderreview. Suchnotice,olher than 
by the named respondent, shall also be served on the nanled 
respondent and the attorney general. and shall be liled, 
togetherwith proofofrequired service thereof, with the clerk 
of the rwiewing court within IO days after such service. 
$x-vice ofall subsqucnt papers or notices in such proceeding 
necdbemadeonlyuponthcpeti~ionerandsucho~hcrpersons 
a~ have Served and filed the notice as provided in this 
subsection or have been permitted lo intervene in said pro. 
ceeding, as partics thereto, by order of the reviewin COUP' 
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NOTICE OF APPEAL INFORMATION 

(Notice f Rights for Rehearing or Judicial Review, 
the times allowed for each, and the identification 

of the party to be named as respondent) 

The foJIowi.ug notice is served on YOU aa part of the final decision: 
: . 1. Rehearing. 

Any person aggrieved by this order may petition for a rehearing 
within 20 days of the service of this decision, as provided iu section 227.49 

. . _~ of the Wisconsin Statutes, a copy of which is attached. The 20 day period 
. . - commences the day after personal service or mailing of this decision. (The 

date of maihug of this decision is shown below.) The petition for 
reheariugshouldbefiledwiththe state of W~SCO~S~~ Pharmacy &mining Board. 

. . 

A petition for rehearing is not a prerequisite for appeal directly to circuit 
court through a petition for judicial review. 

2. JudicialReview. - 

Any person aggrieved by this decision has a ri@t to petition for 
judicial review of this decision as rovided iu se&Ion 227.53 of the 
Wisconsin Statutes, a co 
filed in circuit court au f 

y of whx -c!k m attached. The petition should be 
served upon the state of W~SCO~S~~ Pharmacy Examining Bo 

within 30 days of service of this decision if there has been no petition for 
rehearing, or within 30 days of service of the order finally d@osiu of the 
petition for rehearing, or within 30 days after the final disposition fi y 
operation of law of any petition for rehearing. 

The 30 day period commences the day after personal service or 
mailing of the decision or order, or the day after the fiuaI disposition by 
o 
& t 

eration of the law of any petition for rehearing. (The date of mailing of 
s decision is shown below.) A petition for ju&ciai review should be 

served upon, and name as the respondent, the following: the State of 
wisconsin Pharmacy Examining Board. 

The date of mailing of this decision is Nnvemher I? 1 wl . 

. 
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6. If the terms of this Stipulation are not acceptable to the Board, the parties 
shall not be bound by the contents of this Stipulation or the proposed Final Decision 
and Order, and the matter shall be returned to the Division of Enforcement for 
further proceedings. In the event that this Stipulation is not accepted by the Board, 
the parties agree not to contend that the Board has been prejudiced or biased ln any 
manner by the consideration of this attempted resolution. 

7. If the Board accepts the terms of this Stipulation, the parties to this 
Stipulation consent to the entry of the attached Final Decision and Order without 
fur!!>er notice, pleading, appearance or consent of thee paltiPs 

8. Respondent agrees that an attorney for the Division of Enforcement may 
appear at any deliberative meeting of the Board, in open or closed session, without 
the presence of Respondent or Respondent’s attorney, with respect to this Stipulation 
but that appearance is limited to statements solely in support of this Stipulation, and 
to answering questions asked by the Board and its staff, and for no other purpose. 

9. The Division of Enforcement joins Respondent in recommending that the 
Board adopt this Stipulation and issue the attached Final Decision and Order. 

10. Respondent is informed that should the board adopt this stipulation, the 
board’s final decision and order adopting the terms of the stipulation shall be 
published in the Monthly Disciplinary Report issued by the department, and a 
summary of the order adopting the terms of the stipulation shall be published in the 
Wisconsin Regulatory Digest issued semiannually by the department, all of which is 
standard Department policy and in no way specially directed at Respondent. 

rney for Respondent 

/’ I 
,x //Ilk /.’ / 

Prosecuting Attorney L 
Division of Enforcement 
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It is hereby stipulated between the above Respondent, personally on his own 
behalf, and the Department of Regulation and Licensing, Division of Enforcement by 
its undersigned attorney as follows: 

1. This Stipulation is entered into as a result of a pending investigation of 
licensure of Respondent by the Division of Enforcement. Respondent consents to the 
resolution of this investigation by Stipulation and without the issuance of a formal 
complaint. 

2. Respondent is aware and understands his rights with respect to disciplinary 
proceedings, including the right to a statement of the allegations against him; a right 
to a hearing at which time the State has the burden of proving those allegations; the 
right to confront and cross-examine the witnesses against him; the right to call 
witnesses on his behalf and to compel attendance of witnesses by subpoena; the right 
to testify himself; the right to file objections to any proposed decision and to present 
briefs or oral arguments to the officials who are to render the final decision; the right 
to petition for rehearing; and all other applicable rights afforded to him under the 
United States Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and 
the Wisconsin Adminiitrath~e Code. 

3. Respondent voluntarily and knowingly waives the rights set forth in 
paragraph 2 above, on the condition that all of the provisions of this Stipulation are 
approved by the Board. 

4. Respondent is aware of his right to seek legal representation and has been 
provided the opportunity to seek legal advice prior to execution of this Stipulation. 

5. W ith respect to the attached Final Decision and Order, Respondent admits 
the facts set forth in the Findings of Fact, and further agrees that the Board may 
reach the conclusions set forth in the Conclusions of Law, and may enter the Order. 
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in the locked Schedule II drawer of the pharmacy. Respondent was working as a 
relief pharmacist on the days in question, and was not the managing or supervising 
pharmacist. There is no record at the pharmacy which employed Respondent of any 
returned Schedule Il drugs to be destroyed, or any shortage in the Ritalin 20 mg. 
inventory. Respondent has assured the Board that he never places returned drugs 
into inventory, and is confident that he placed the returned medication into the 
drawer a.n.d discussed t:he matter with his supervising pharmacist the next day, but 
agrees that he has no direct recollection of the return of this particular medication by 
Mrs. I’. 

CONCLUSIONS OF LAW 

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in this 
matter pursuant to 9 450.10(l), W is. Stats. 

4. The Board is authorized to enter into the attached Stipulation pursuant to 
5 227.44(5), W is. Stats. 

5. The conduct described in paragraph 2, above, violated 99 Phar 8.02(l) and 
10.03(4), W is. Adm. Code. Such conduct constitutes unprofessional conduct within 
the meaning of the Code and statutes. 

ORDER 

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is 
accepted. 

IT IS FURTHER ORDERED, that Gary V. Siuta is reprimanded for his 
unprofessional conduct in this matter. 

IT IS FURTHER ORDERED, that respondent pay costs of the investigation of 
this matter, in the amount of $300, at the rate of not less than $75 per month, 
beginning the first day of the first month following this order. 

Dated this &day of r&PL , 1991. 

WISCONSIN P CY EXAMINING BOARD 

,:QL q2@k 
a member of the Boar 
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The parties to this action for the purposes of 5 227.53, W is. Stats., are: 

Gary V. Siuta, R.Ph. 
2345 Alta Louis Parkway 
Brookfield, W I 53005 

W isconsin Pharmacy Examining Board 
P.O. Box 8935 
Madison, W I 53708-8935 

Department of Regulation and Licensing 
Division of Enforcement 
P.O. Box 8935 
Madison, W I 53708-8935 

The parties in this matter agree to the terms and conditions of the attached 
Stipulation as the final decision of this matter, subject to the approval of the Board. 
The Board has reviewed this Stipulation and considers it acceptable. 

Accordingly, the Board in this matter adopts the attached Stipulation and 
makes the following: 

FINDINGS OF FACT 

1. Respondent Gary V. Siuta, is and was at all times relevant to the facts set 
forth herein a Registered Pharmacist l icensed in the State of W isconsin pursuant to 
l icense # 10554. 

2. The Respondent did, on November 22, 1988, fill a prescription for Ritalin 10 
mg. with Ritalm 20 mg., both Schedule II controlled substances, for patient M ichael 
P., age 13. The label on the medication bottle stated that Ritalin 10 mg. was 
dispensed. When the patient’s mother, M rs. I?., noticed the error and returned the 
medication the next day, Respondent (the only pharmacist on duty) failed to leave a 
written note of explanation of what happened with the bottle, which he states he left 


