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LE GORY

FINAL DECISION AND ORDER
DOE # 87 Pharm 55,

STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF DISCIPLINARY
DISCIPLINARY PROCEEDINGS AGAINST

Daniel L. Gabriel
RESPONDENT.
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The parties to this action for the purposes of Wis. Stats. sec. 227.53
are:

Daniel L. Gabriel
416 Pearl Avenue
Antigo, WI 54409

Wisconsin Pharmacy Examining Board
P.0. Box B935
Madison, WI 53708-8935

Department of Regulation and Licensing
Divigion of Enforcement

P.0. Box 8935

Madison, WI 53708-8935 -
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The parties in this matter agree to the terms and conditions of the
attached Stipulation as the final decision of this matter, subject to the
approval of the Board. The Board has reviewed this Stipulation and considers
it acceptable.
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Accordingly, the Board in this matter adopts the attached Stipulation and

makes the following: :

FINDINGS OF FACT

1. Respondent Daniel L. Gabriel, is and was at all times relevant to
the facts set forth herein a Registered Pharmacist licensed in the State of
Wisconsin pursuant to license # 9387.

2. The Respondent did, on and between 1984 and 1987, feloniously steal
approximately $50,000 from his employer, Meyer Sanyder Drugs, where Respondent
was employed as a professional pharmacist. Respondent was convicted of felony
theft of this sum, from his employer, in Barron County Circuit Court, on May
2, 1988, and was sentenced on August 15, 1988. Respondent will be on
probation until August 15, 1998. To date, respondent has complied fully with
all conditions of his probation and has paid a substantial pertion of the
restitution ordered.

CONCLUSIONS QF LAW

3. The Wisconsin Pharmacy Examining Board has jurisdiction to act in
this matter pursuant to sec. 450.1Q(1), Wis. Stats.
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4. The Board is authorized to enter into the attached Stipulation
pursuant to sec. 227.44(5), Wis. Stats.

5. The conduct described in paragraph 3, above, violated s. 943.20(1)(b),
and 450.10(1)(b)3., Wis. Stats. . Such conduct constitutes unprofessional
conduct within the meaning of the Code and statutes, and conviction of theft
from an employing pharmacy by a pharmacist is a finding of guilty of an
offense the circumstances of which substantially relate to the practice of
pharmacy.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, that the attached Stipulation is
accepted.

IT IS FURTHER ORDERED, that Daniel L. Gabriel is hereby reprimanded by the
Board for his unprofessional conduct.

IT IS5 FURTHER ORDERED, that the license of Daniel L. Gabriel is hereby
limited in the following respect:

It is a condition of Daniel L. Gabriel's license that he shall comply
in all respects with the conditions of probation imposed upon him by

. the Barron County Circuit Court in file # 87 CR 294, and such other
and further conditions of probation imposed upon him by the Wisconsin
Department of Corrections in the same case. Further, Daniel L.
Gabriel shall report any violations of any such condition to the
Board within 2 business days of any such violation.

Dated this q day of f%ﬂrTl s 1991.

WISCONSIN PHARMACY EXAMINING BOARD
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STATE OF WISCONSIN .
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PROCEEDINGS AGAINST

STIPULATION

Daniel L. Gabriel

Respondent, 87 Pharm 35

It is hereby stipulated between the above Respondent, persomnally on his
own behalf and the Department of Regulation and Licensing, Division of
Enforcement by its undersigned attorney as follows:

1. This Stipulation is entered into as a result of a pending
investigation of licensure of Respondent by the Division of Enforcement.
Responident consents to the resolution of this investigation by Stipulation and
without the issuance of a formal complaint.

2. Respondent ig aware and understands his rights with respect to
disciplinary proceedings, including the right to a statement of the
allegations against him; a right to a hearing at which time the State has the
burden of proving those allegations; the right to confront and cross—-examine
the witnesses against him; the right to call witnesses on his behalf and to
compel attendance of witnesses by subpoena; the right to testify himself; the
right to file objections to any proposed decision and to present briefs or
oral arguments to the officials who are to render the final decision; the
right to petition for rehearing; and all other applicable rights afforded to
him under the United States Constitution, the Wisconsin Comstitution, the
Wisconsin Statutes, and the Wisconsin Administrative Code.

3. Respondent voluntarily and knowingly waives the rights set forth in
paragraph 2 above, on the cendition that all of the provisions of this
Stipulation are approved by the Board.

4. Respondent is aware of his right to seek legal representation and
has been provided the opportunity to seek legal advice prior to execution of
this Stipulation.

5. With respect to the attached Final Decision and Order, Respondent
admits the facts set forth in the Findings of Fact, and further agrees that
the Board may reach the conclusions set forth in the Conclusions of Law, and
may enter the Order requiring education.

6. If the terms of this Stipulation are not acceptable to the Board,
the parties shall not be bound by the contents of this Stipulation or the
proposed Final Decision and Order, and the matter shall be returned to the
Division of Enforcement for further proceedings. In the event that this
Stipulation is not accepted by the Board, the parties agree not to contend
that the Board has been prejudiced or biased in any manner by the
consideration of this attempted resolution.
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7. If the Board accepts the terms of this Stipulation, the parties to
this Stipulation consent to the entry of the attached Final Decision and Order
without further notice, pleading, appearance or consent of the parties.

8. Respondent agrees that an attorney for the Divigion of Enforcement
may appear at any deliberative meeting of the Board, in open or closed
session, without the presence of Respondent or Respondent's attorney, with
respect to this Stipulation but that appearance is limited to statements
solely in support of this Stipulation, and to answering questions asked by the
Board and its staff, and for no other purpose.

9. The Division of Enforcement joins Respondent in recommending that the
Board adopt this Stipulation and issue the attached Final Decision and Order.

10. Respondent understands that should the board adopt this stipulation,
the beoard's final decision and order adopting the terms of the stipulation
shall be published in the Monthly Disciplinary Report issued by the
department, and a summary of the order adopting the terms of the stipulation
shall be published in the Wisconsin Regulatory Digest issued semiannually by
the department, all of which is standard Department policy and in no way
specially directed at Respondent.

- N

L March 7, 1991

Respondent Date

March/, 1991

'Attorney for Respondent Date

S-27-9|

A

secutiﬁg Attorneyl Date
Division of Enforcement
145
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NOTICE OF APPEAL INFORMATION -

" (Notice of Riéhts for Rehearing or Judicial Review,
the times allowed for each and the identification
- - of the party to be named as respondent)

The following notice is served on you as part of the final decision: .

1. Rehearing.

Any person aggrieved by this order may petition for a rehearing within
20 days of the service of-this decision, as provided in section 227.49 of
the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision.
(The date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

==

A petition for rehearing is not a prereqmsnte for appeal directly to clrcu:t
court through a petition for judicial review.

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
judicidl review of this decision as provided in section 227.53 of the Wisconsin
Statutes, a copy of which is attached. The petition should be filed in
circuit court and served upon the State of Wisconsin Pharmacy Examining Board

¥

within 30 days of service of this decision if there has been no petition
for rehearing, or within 30 days of service of the order finally disposing
of the petition for rehearing, or within 30 days after the final d;spomtxon
by operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or mailing
of the decision or order, or the day after the final disposition by operation
of the law of any petition for rehearing. {The date of mailing of this
decision is shown below.) A petition for judicial review should be served
upon, and name as the respondent, the following: the Stzte of Wisconsin
Pharmacy Examining Board.

-

’

~r

The date of mailing of this decision is April 12, 1991 .

WLD:dms
B886-490




*" or delay the effective date of the order, and the order shall

227.53% Pelitlons lor rehearing In contested cases, (1) A
petnon for reheanng shall not be a prerequisite for appeal or
review. Any person aggneved by a final order may, within 20
days after service of the order, file a wnitten petiuon for
recheanng which shall speaify in detail the grounds for the
rehief sought and supporting authonties. An agency may
order a rehcanng on its own motion within 20 days after
service of a final order. This subsection does not apply 10 s.
17.025 (3) (e).\No agency is required to conducrmore than
one rcheanng based on a petition for reheanng filed under
this subsection in any contested case,

(2) The filing of a petition for rehearing shall not suspend

take effect on the date fixed by the agency and shall continue
in effect unless the petition is granted or until the order is
superseded, modified, or set aside as provided by law.

{3) Rehearing will be granted only on the basis of:

(2) Some matenal error of law.

(b) Some matenal error of fact,

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due diligence. ) et

{4) Copies of petitions for rehearing shall be served on all
parties of record. Parties may file replics to the petition.

(5) The agency may order a reheanng or enter an order
with reference to the peution without a heanng, and shall i
dispose of the peution within 30 days after 1t is filed. If the |

“agency does not enter an order disposing of the petition
within the 30-day period. the petition shalf be deemed to have
been denied as of the expiration of the 30-day penod.

(6) Upon granting 2 reheanng, the agency shall set the i
matler for further proceedings as soon as practicable. Pro-
¢eedings upon reheanng shall conform as nearly may be to
the proceedings 1n an ongmal heanng except as the agency

may otherwise direct. I in the agency’s judgment, after such
rcheanng il appears that the original decision, order or
determination 15 in any respect unlawful or unreasonable, the
agency may reverse, change, modify or suspend the same .
accordingly. Any dedision, order or deterrrunation made |
after such rcheanng reversing, changing, modifying or sus-
pending the ongnal determination shall have the same force
and effect as an onginal decision, order or determination,

227.52 Judicial review; decisions reviewable, Adminis-

. trative decisions which adversely affect the substantial inter-
ests of any person, whether by action or inaction, whether
sflirmative or negative in form, are subject lo review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
hol beverage permits issued under ch, 125, decisions of the
department of employe trust funds, the commissioner of
banking, the commissioner of credit unions, the commis-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject 10 review, prior to any
judicial review, by the labor and industry review commussion,
and except as otherwise provided by law.

21.53 Pariles and proceedIngs for review. {1) Except as
otherwise specifically provided by law, any person aggneved
by a decision specified in s. 227.52 shall be enutled to judicial

- feview thereof as provided in this chapter.
{a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certiied mail upon the
aptncy or one of 1ts officials, and filing the petition in the

office of the clerk of the circurt court for the county where the
Judicial review proceedings are to be held. Unless a reheanng
B8 requested under s. 227.49, petiions for review under this
paragraph shall be served and filed within 30 days after the
service of the decision of the agency upon all parties under s,
227.48. Il areheanng 1s requested under s, 227.49, any party
desining judical review shall serve and file 3 petnon for
review within 30 days afier service of the order finally

——

disposing of the applicauon for rehcanng, or within i d::‘\s
after the final disposiion by operauon of law of any such

applicauion for reheanng. The 30-day period for serving and -

fihng a petitton under this paragraph commences on the day

after personal service or mathing of the decision by the agency. |

If the peuitioner 1s a resident, the proceedings shall be held 1n
the circust court for the county where the peutioner resides.
except thatf the pentioner is an agency, the proceedings shall
be in the circuit court for the county where the respondent
resides and except as provided in ss. 77.59 (6) (b), 182.70 ()

and 182.71 (5) (g). The proccedings shall be in the arcuit |-

court for Dane county if the petitoner is 2 nonresident. 1fall
parties stipulate and the court to which the parties desire to
transfer the proceedings agrees, the proceedings may be held
in the county designated by the parties. If2 or more petitions

for review of the same decision are filed in difTerent countes, |-
the circuit judge for the county in which a petition for review |

of the decision was first filed shall determune the venue for
judicial review of the decision, and shall order transfer or
consolidauon where appropriate.

(b) The petition shall state the nature of the petitioner's

interest, the facts showing that petitioner is a person ags

grieved by the decision, and the grounds specified ins. 227,57 ;
upon which petitioner contends that the decision should be *

reversed or modified. The petition may be amended. by leave
of court. though the time for serving the same has expired.
The peution shall beentitled in the name of the person semang
it as peutioner and the name of the agency whose decision is
sought to be reviewed as respondent. except that in petnions
for review of decisions of the following agencies, the latter
agency specified shall be the named respondent:

I. The tax appeals commission, the depariment of revenue.

2. The banking review board or the consumer credit review
board, the commissioner of banking.

3. The credit union review board. the commissioner of
credit uruons. :

4. The savings and loan review board, the commissioner of

savings and loan, except if the peutioner 1s the commussioner |

of savings and loan, the prevashng parties before the savings
and loan review board shall be the named respondents. -

(c) Copies of the petition shall be served. personally or by
certified mail, or, when service is tmely admitted 1n wnting,
by first class mail, not later than 30 days afier the tnsiution
of the proceeding, upon all parues who appeared before the
agency 1n the proceeding in which the order sought to be
reviewed was made. s

(d) The agency (except in the case of the tax appeals
commission and the banking review board. the consumer
credit review board, the credit union review board. and the:
savings and loan review board) and all parties to the procecd-
ing before it, shall have the right to parucipate in the
proceedings for review. The court may permit other inter-
ested persons to intervene. Any person petitioning the court
to intervene shall serve a copy of the petition on each pany
awho appeared before the 2agency and any additional parties 1o
the judicial review at least 5 days prior 10 the daie set for
heanng on the petition.

{2) Every person served with the petition for review as

provided in this section and who desires to parucipate in the
proceedings for review thereby instituted shall serve upon the
pcupioner, within 20 days after service of the pention upon
such person, a nouce of appearance clearly stating thc.
person's posiion with reterence to cach matenal allcgziuon in.
the peution and 1o the affirmance, vacation or modilication
of the order or decision under review, Such notice, other than
by the named respondent, shall also be served on the named

respondent and the attorney general, and shall be filed, -

together with proof of required scrvice thereof. with the clerk -~

of the reviewing court within 10 days after such scrvice.
Service of all subsequent papers er nouces in such proceeding
need be made only upon the petitioner and such other persons

as have served and filed the nonice as provided in this -

subscction or have been permitted to intervene in said pro--
ceeding, as parties thereto, by order of the reviewing court. .




