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STATE OF WISCONSIN E @ .P W
BEFORE THE DENTISTRY EXAMINING BOARD

L

IN THE MATTER OF

DISCIPLINARY PROCEEDINGS AGAINST
FINAL DECISION AND ORDER

“

JAMES SCOTT MARKENSON, D.D.S.,
RESPONDENT

The parties to this action for the purposes of Wis. Stats. sec. 227.53 are:

James Scott Markenson, D.D.S.
8909 Port Washington Road #204
Milwaukee, Wi. 53217

' Dentistry Examining Board
P.0. Box 8935
Madison, Wi. 53708-8935

Department of Regulation and Licensing
Division of Enforcement

P.0. Box 8935

Madison, Wi. 53708-8935

The parties in this matter agree to the terms and conditions of the attached
Stipulation as the Final Decision of this matter, subject to the approval of

the Board. The Board has reviewed this Stipulation and considers it

acceptable. Accordingly, the Board adopts the attached Stipulation and makes .
the following: .

FINDINGS OF FACT

1. James Scott Markenson, D.D.S., Respondent herein, is duly licensed
to practice dentistry in the State of Wisconsin. His license bears number 3132
and was granted June 24, 1983.

2. On an unspecified number of occasions between June 24, 1983 and
September 17, 1987, Respondent prescribed percodan or percocet for patients,
instructing the patient to fill the prescription and return to Respondent’'s
office.

3. On an unspecified number of occasions, Respondent indicated to the
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patients that he needed to check the medications to be sure the correct
medications; were dispensed. .Respondent then removed the percodan or percocet

and replaced it with acetamlnophen

4, Respondent ingested the percodan or percocet which he had removed
from the patient's medicine containers.

CONCLUSIONS OrF LAW

1, The Wisconsin Dentistry Examining Board has jurisdiction of this
matter pursuant to Wis., Stats. sec. 447.07.

2. By taking percodan or percocet from patients for whom it was
prescribed and using it personally, Respondent violated provisions of Chapter
16l, Wisconsin Statutes, and is subject to discipline pursuant to Wis. Stats.
sec, 447.07 (3)(L).

3. 8y violating Chapter 161, Respondent violated a statute which
substantially relates to the practice of dentistry.

4 By violating a statute which substantially relates to the practice
of dentistry, Respondent engaged in unprofessional conduct as defined by Wis.
Admin. Code sec. DE 5.02 (20).

5. By taklng percodan or percocet from patients for whom it was
prescribed and using it personally, Respondent obtained controlled substances
other than in the course of legitimate practice, thereby engaging in
unprofessional conduct as defined by Wis. Admin. Code sec. 5.02 (&).

6. By engaging in unprofessjonal conduct as defined by Wis. Admin. Code
sec. DE 5.02 (20), Respondent is subject to discipline pursuant to Wis. Stats.

sec. 447.07 (3)(a)&(F).

ORDER

NOW, THEREFORE, IT IS ORDERED that the stipulation of the parties is
approved.

IT IS FURTHER ORDERED that James Scott Markenson's license to practice
dentistry in the State of Wisconsin is suspended for a period of 90 days,
effective October 1, 1990.

IT IS FURTHER ORDERED that following the 90 day suspension, Dr. Markenson
shall be issued a limited license to practice dentistry, subject to the
following terms and conditions:
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a. The limitations set forth herein shall remain in full force and
effect for a period of five (5) years from the date of issuance of the limited
license, or until the Dentistry Egamining Board issues an order modifying this
final decision and order.

b. Dr. Markenson shall enter and remain in a program acceptable to the
Board for the treatment of alcohol and chemical dependency. To be acceptable,
the program must include a physician or therapist who shall be considered Dr.
Markenson's supervising physician or therapist. As a part of treatment, Dr.
Markenson must attend therapy on a schedule as recommended by his supervising
physician or therapist. In addition, Dr. Markenson must attend Alcobolics or
Narcotics Anonymous at least two (2) times per week.

c. Dr. Markenson shall provide and keep on file with his supervising
physician or therapist and all treatment facilities current releases which
comply with state and federal laws authorizing release of all his medical,
counselling and treatment records and reports to the Dentistry Examining Board
and permitting his supervising physician or therapist to disclose and discuss
the progress of his treatment and rehabilitation with the Dentistry Examining
Board. Copies of such releases shall be filed simultaneously with the
Dentistry Examining Board.

d. Dr. Markenson shall remain free of alcohol, prescription drugs and
controlled substances not prescribed for valid medical purposes during the
period of limitation.

e. Dr. Markenson shall participate in a program of random witnessed
monitoring for controlled substances and alcohol in blood and/or urine on a
frequency of not less than four (4) times per month. If Dr. Markenson's
supervising physician or therapist deems that additional blood or urine screens
are warranted, Dr. Markenson shall submit to such additional screens.

Dr. Markenson shall be responsible for obtaining a monitoring facility and
reporting system acceptable to the Board, as well as for all costs incurred in
conjunction with the monitoring and reporting required.

To be an acceptable program, the monitoring facility must agree to provide
random and witnessed gatherings of specimens for evaluation. It must further
agree to file an immediate report directly with the Dentistry Examining Board
upon request; or if a drug or alecohol screen proves positive; or if Dr.
Markenson refuses to give a specimen for analysis upon a request authorized
under the terms of this order,

If any urine or blood specimen is positive or suspected positive for any
controlled substance or alcohol, Dr. Markenson shall promptly submit to
additional tests and examinations as the supervising physician or therapist or
his designee shall determine to be appropriate to clarify or confirm the
positive or suspected positive urine or blood test results.




£. The supervising physician or therapist shall submit formal written
reports to the Dentistry Examining Board every ninety (90) days commencing
ninety (90) days after the date the limited license is issued. The report
shall assess Dr. Markenson's progress in his rehabilitation program and set
forth the results of the random urine and/or blcod screens. Dr. Markenson
shall be responsible for the timely filing of these reports. The supervising
physician or therapist and Dr. Markenson shall report immediately to the
Dentistry Examining Board any suspected violations of this Order, including,
but not limited to any positive or suspected positive bleod or urine screens.

g. Dr. Markenson shall report all medications and drugs,
over-the—counter or prescription, taken by him to his supervising physician
within 24 hours of ingestion or administration, and shall idehtify the person
or persons who prescribed, dispensed, administered or ordered said medications
or drugs for him. The terms of this subparagraph shall not be deemed to modify
or negate Dr. Markenson's obligations as set forth in subparagraph (d) of this

order.

h. After two (2) years of successful compliance with the terms of the
limited license, Dr. Markenson may petition the Dentistry Examining Board for
modification of the terms of his limited license. Denial of such a petition in
whole or in part shall not be deemed a denial of a license within the meaning
of Wis. Stats. sec. 227.01(3)(a) and Dr. Markenson shall not have a right to
any further hearings or proceedings on any denial in whole or in part of any
petition for modification of the limited license.

i. Any violation of this Order shall be construed as conduct such that
the public health, safety or welfare imperatively requires emergency suspension
of Dr. Markenson's license, and may form the basis of a summary suspension of
Dr. Markenson's license to practice dentistry in the State of Wisconsin, or may
form the basis for additional disciplinary action.

Dated at Madison, Wisconsin, this f day of M 1990.

DENTISTRY EXAMINING BOARD

by: MO-J

A member of the Board
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STATE OF WISCONSIN
BEFORE THE DENTISTRY EXAMINING BOARD

IN THE MATTER OF
DISCIPLINARY PRCCEEDINGS AGAINST

: STIPULATION
JAMES SCOTT MARKENSON, D.D.S.,
RESPONDENT

It is hereby stipulated between James Scott Markenson, D.D.S5., Respondent,
Dennis P. Coffey, Attorney for the Respondent and Ruth E. Heike, Attorney for
Department of Regulation and lLicensing, Division of Enforcement, as follows:

1. This stipulation is entered into as a result of a pending
investigation of Respondent's practice of dentistry (87 Den 068). The parties
agree to the resolution of this investigation by this stipulation and without
the issuance of a formal disciplinary complaint and hearing.

2. Respondent understands that by signing this Stipulation he
voluntarily and knowingly waives his rights in this matter, including the right
to have a formal disciplinary complaint filed, the right to a hearing on the
allegations against him at which the State has the burden of proving the
allegations by a preponderance of the evidence, the right to confront and
cross—examine the witnesses against him, the right to call witnesses on his own
behalf, the right to file objections to any Proposed Decision, and to present
briefs or oral arguments to the officials who are to render the final decision,
the right to petition for rehearing, and all other applicable rights afforded
to him under the United States Constitution, the Wisconsin Constitution, the
Wisconsin Statutes and the Wisconsin Administrative Code.

3. Respondent understands that if the Board accepts this stipulation
and issues the attached order, this will constitute discipline against his
license and will be published pursuant to the Department of Regulation and
Licensing's policy on publication of disciplinary actions.

4. The Dentistry Examining Board has jurisdiction of this matter
pursuant to Wis. Stats. sec. 447.07.

5. This stipulation may be submitted directly to the Wisconsin
Dentistry Examining Board without further notice to either party.

6. The attached final decision and order may be made and entered
without prior notice to any party.
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7. In the event any portion of this stipulation or the attached final
decision and order is not accepted by the Wisconsin Dentistry Examining Board,
the entire stipulation and finaladecision and oxder shall be void and have nor
effect.

8. All parties agree that Respondent's Attorney and Counsel for the
Department of Regulation and Licensing, Division of Enforcement may appear
before the Dentistry Examining Board to argue in favor of acceptance of this
stipulation and the entry of the attached findings of fact, conclusions of law,
final decision and order.
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7/ /5o ez,
Date 7/ %\ffl’f Coffey, Attorney
offey ffey & Geraghty

3127 W. Wisconsin Avenue
Milwaukee, Wi. 53208

J / 15/ GO 7)6746{ Q/Me

Date  / Ruth E. Heike, Attorney
Department of Regulation and Licensing
Division of Enforcement

Date
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NOTICE OF APPEAL INFORMATION

(Notice of Rig.;hts for Rehearing or Judicial Review,
the times allowed for each and the identification
- of the party *to be named as respondent)

The following notice is served on you as part of the final decision:

1. Rehearing.

Any person aggrieved by this order may petition for a rehearing within
20 days of the service of~this decision, as provided in section 227.49 of
the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision.
(The date of mailing of this decision is shown below.) The petition for

rehearing should be filed with the State of Wisconsin Dentistry Examining Board.

—
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A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2, Judicial Review.
Any person aggrieved by this decision has a right to petition for

judicidl review of this decision as provided in section 227.53 of the Wisconsin
Statutes, a copy of which is attached. The petition should be filed in

circuit court and served upon the State of Wisconsin Dentistry Examining Board.

within 30 days of service of this decision if there has' been no petition
for rehearing, or within 30 days of service of the order finally disposing
of the petition for rehearing, or within 30 days after the final dlsposmon
by operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or mailing
of the decision or order, or the day after the final disposition by operation
of the law of any petition for rehearing. (The date of mailing of this
decision is shown below.) A petition for judicial review should be served

._..
o

upon, and name as the respondent, the following: the State of Wisconsin Dentistry

Examining Board,

The date of mailing of this decision is gepremher 10, 19490 .

WLD:dms
886-430




227.39 Pelitions tor renearing in contested cases. (1) A
petuton for reheanng shall not be a prerequisite for appeal or
review. Any person aggneved by a final order may, within 20
days after service of the order, file a written petiton for
reheanng which shall speaifly 1n detail the grounds for the
rehel sought and supporung authonues. An agency may
order a rcheanng on 1ts own mouon withun 20 days after
service of a final order. This subsection does not apply to s.
17.025 (3) (e). No agency 1s required to conducrmore than
one rcheanng based on a petstion for reheanng filed under
this subsection 1n any contested case,

(2) The filing of a peution for rehearmg shall not suspdnd
or delay the cffective date of the order, and the order shall
take effect on the daie fixed by the agency and shall conunue
in effect unless the petition 1s granted or until the order 15
superseded, modified, or set aside as provided by law.

(3) Rehearing will be granted only on the basis of:

{2) Some matenal ercor of law.

(b) Some matenal error of fact.

{c) The discovery of new evidence suiTiciently strong to
reverse or modify the order, and which could not havc been
previously discovered by due diligence.

(4) Copies of peunions for refieanng shall be served on all
parties of record. Parues may file replies to the peution.

{5} The agency may order a reheanng or enter an order

with reference to the petiton without a heanng, and shail
dispose of the pettuon withun 30 days after 1t is filed, If the
agency does not enter an order disposing of the petition
within the 30-day penod. the petition shall be deemed to have
been demed as of the expirauon of the 30-day penod.

{6) Upon granting a reheanng, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon reheanng shall conform as nearly may be to
the proceedings 1n an onginai heanng except as the agency

may otherwise direct. Ifin the agency’s judgment, after such
reheanng it appears that the ongnal decision, order or
determunation 1s in any respect unlawful or unreasonable, the
agency may reverse, change, modify or suspend the same
accordingly. Any detision, order or determmination made
after such reheanng reversing, changing, modifying or sus-
pending the onginal determination shall have the same foree
and effect as an onginal deaision, order or determunation.

227.52 Judiclal review; decislans reviewable. Admins-

. trative decisions which adversely affect the substantal inter- .

ests of any person, whether by action or naction, whether
affirmative or negative in fonm, are subject to review as
provided 1n this chapter, except for the decisions of the
department ol revenue other than decisions relating to alco-
hol beverage permuts issued under ch. 125, decisions of the
department of employe trust funds, the commuissioner of
banking, the commussioner of credit unions, the comms-
sioner of savings and Joan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, pnor to any
judicial review, by the labor and industry review commussion,
and except as otherwise provided by law.

22753 Parties and proceedings lor review. (1) Except as

otherwise speoifically provided by law, any person aggneved

by a decision speaified in s. 227 52 shall be enutled to judicial
- rview thereof as provided 1n this chapter.

{2) Proceedings for review shall be instituted by serving a
pettion therefor personally or by certified maii upon the
apeney or one of 1ts officials, and filing the petton n the
office of the clerk of the circust court for the county where the
judicial review proceedings are 10 be held. Unless a reheanng
i requested under s. 227.49. petittons for review under this

paragraph shall be served and filed within 30 days after the l

service of the decision of the agency upon all parties under s.
227.48. Ifa reheanng s requested under s. 227.49, any party
desinng judicial review shall serve and file a petition for
review within 30 days after service of the order finally

N
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disposing of the application for rcheanng, or within 10 dayvs
after the final dispositon by operation of law of any such

application for reheanng. The 30-day penod for serving and .

filing a petition under this paragraph commences on the day
afier personal service o maihng of the deciston by the agency.

Il the petiiioner 1s a resident, the proceedings shail be held in
the circwit court for the county where the petitioner resides,
except thatif the petitioner 1s an agency, the proceedings shall
be in the circuit court for the county where the respondent
restdes and except as provided in ss. 77.59 (6) (b), 182.70 (6)
and 182.711 (5) (g). The proceedings shall be in the cireust
court for Dane county 1f the petiioner 1s a nonresident. If all
parties stipulate and the court to which the parties desire to
transfer the proceedings agrees, the proceedings may be held
in the county destgnated by the parties. If 2 or more petitions
for review of the same decsion are filed in different counties,

the circuit judge for the county 1n which a petition for review
of the decision was first filed shall determine the venue for
judicial review of the decision, and shall order transfer or

consolidation where appropnate.
(b) The petition shall state the nature of the petitioner’s

interest, the facts showing that petitioner is a person age |

grieved by the decision, and the grounds specified 1n 5. 227.57

upon which petitioner contends that the decision should be °

teversed or modified. The peution may be amended. by teave

of court. though the ttme for serving the same has expired. |

The peutton shall be entitled in the name of the person senang
it as petmoner and the name of the agency whose decision is
sought to be reviewed as respondent, except that in peutions
for review of decisions of the following agenctes, the latter
agency specified shall be the named respondent:

1. The tax appeals commussion, the department of revenue,

2. The banking review board or the consumer credit review
board, the comnussioner of banking.

3. The credit union review board. the commissioner of
credit uruons.

4. The savings and loan review board, the commssioner of
savings and loan. except if the petrioner 15 the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents.

(c) Copies of the petition shall be served. personally or by
certtfied mail, or, when service 1s nmely admtted 1n wnung,
by first ¢class mail, not later than 30 days afier the msutution
of the proceeding, upon all parties who appeared before the
agency 1n the proceeding in which the order sought 10 be
reviewed was made. /

{d) The agency (except in the case of the tax appeals
commussion and the banking review board. the consumer
credit review board, the credit union review board. and the
savings and loan review board) and all pariics to the proceed-
ing before it, shall have the nght to parucipate in the
proceedings for review. The court may permit other inter-
ested persons to intervenc. Any person petitioning the court
to ntervene shall serve a copy of the peution on each party
who appeared belore the agency and any additional parties to
the judicial review at least § days pnor to the date set for
hearing on the petition.

(2) Every person served with the petition for review as
provided 1 this section and who desires to participate i the

proceedings for review thereby instituted shall serve upon the
petiioner, within 20 days afier service of the petinon upon
such person, a nouce of appearance clearly staung the

person’s position with reterence 1o each matenal allcg:{llon in
the pcuton and to the affirmance, vacation or modification
of the order or decision under review. Such notice, other than
by the named respondent, shall also be served on the named
respondent and the allorney general, and shall be filed,
together with proof of required service thereof. with the clerk
of the reviewing court within 10 days afier such scrvice.
Service of all subsequent papers or notices 1n such proceeding
necd be made only upon the petitioner and such other persons
as have served and {filed the notice as provided 1n this
subsectron or have been permitted to intervene n said pro-
ceeding, as parties thereto, by order of the reviewing court.




