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FINAL DECISION
AND ORDER
ADOPTING STIPULATION

STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF THE
LICENSE OF

JOHN A. KORT, R.PH.,
RESPONDENT.

The parties to this action for the purposes of Wis. Stats. sec. 227.53

are. .

John A. Kort, R.Ph.
215 North Main Street, Box &4
Adams, WI 53910

Pharmacy Examining Board
P.0. Box 8935
Madison, Wisconsin 53708-8935

Department of Regulation & Licensing
Division of Enforcement

P.0. Box 8935

Madison, Wisconsin 53708-8235

The parties in this matter agree to the terms and conditions of the
attached Stipulation as the final disposition of this matter, subject to the
approval of the Board. The Board has reviewed this Stipulation and considers
it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation
and makes the following:

FINDINGS OF FACT

1. John A. Kort (D.0.B. November 11, 1931) is and was at all times
relevant to this matter duly licensed in the State of Wisconsin as a
registered pharmacist, license #6341, first granted on June 6, 1956.

2. At all times relevant to this matter, Mr. Kort was owner and o)
employee of Goggin Drug Store, Inc., 170 South Main Street, Adams,
Wisconsin 53910, working as a pharmacist.

3. That on May 10, 1984, without the authorization of the prescribing
practitioner, Mr. Kort dispensed to a patient Theodur 300 mg. #100, two
tablets once a day as the therapeutic equivalent for Theo-24 300 mg., two
capsules once a day, as prescribed, when in fact Theodur 300 mg. and Theo-24
300 mg. were not approved therapeutic equivalents and the prescribing
practitioner had specifically discontinued Theodur.

CONCLUSIONS QF 1AW

1. The Wigconsin Pharmacy Examining Board has jurisdiction over this
matter and authority to take disciplinary action against the Respondent
pursuant to sec. 450.02(1) Wis. Stats. {1983-84).
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2. The Wisconsin Pharmacy Examining Board is authorized to enter into
the attached Stipulation pursuant to sec. 227.44(5) Wis. Stats.

3. The conduct described in paragraph 3 of the Findings of Fact violated
Section 450.075(2), Wis. Stats. (1983-84), and subjects John A. Kort to
discipline against his license to practice as a pharmacist in the State of
Wisconsin pursuant to sec. 450.02(7), Wis. Stats. (1983-1984),

RDER
Therefore, it is hereby ORDERED:
1. That the Stipulation of the parties is hereby accepted.

2. That for the violation of sec. 450.075(2), John A. Kort is hereby
REPRIMANDED.

3. That John A. Kort shall pay to the Department of Regulation and
Licensing costs of this matter pursuant to sec. 440.22, Wis. Stats., in the
amount of $300.00 which shall be paid to the Department upon adoption of this
Stipulation and Order.

The rights of a party aggrieved by this Decision to petition the Board for
rehearing and to petition for judicial review are set forth on the attached
"Notice of Appeal Information."

WISCONSIN PHARMACY EXAMINING BOARD

By: "‘" J/}—/z"?‘* /{/ %/fa

A Member of the Board.” Date

I, John A. Kort, R.Ph., hereby consent to entry of the foregoing Final
Decision and Order by the Wisconsin Pharmacy Examining Board.

CFr o 3, S yfsjas

John A. Kort, R.Ph, Date
Respondent

M/ 7’/3/?0
Ronald W. Kuehn Date '

Attorney for Respondent

DOEATTY-266
3/27/90




STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF THE LICENSE OF:
STIPULATION
JOHN A. KORT, R.PH.,

RESPONDENT.
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It is hereby stipulated between John A. Kort, R.Ph., personally and by
his attorney, Ronald W. Kuehn, and Robert T. Ganch, Attorney for the
Department of Regulation and Licensing, Division of Enforcement, as follows
that:

1. This Stipulation is entered into as a result of a pending
investigation by the Division of Enforcement of John A. Kort's licensure to
practice pharmacy (84 PHM 22). John A. Kort, R.Ph. consents to the
resclution of this investigation by stipulation and without the issuance of
a formal complaint.

2. John A. Kort, R.Ph. understands that by the signing of this
Stipulation he voluntarily and knowingly waives his rights, including: the
right to a hearing on the allegations against him, at which time the state
has the burden of proving those allegations by clear, satisfactory and
convincing evidence, or by a preponderance of the evidence, as applicable;
the right to confront and cross-examine the witnesses against him; the right
to call witnesses on his behalf and to compel their attendance by subpoenaj
the right to testify himself; the right to file objections to any proposed
decision and to present briefs or oral arguments to the officials who are to
render the final decisionj the right to petition for rehearing; and all
other applicable rights afforded to him under the United States
Constitution, the Wisconsin Constitution, the Wisconsin Statutes, and the
Wisconsin Administrative Code.

3. John A. Kort, R.Ph, agrees to the adoption of the attached Final
Decision and Order Adopting Stipulation by the Pharmacy Examining Board, and
agrees to pay the Department costs of this matter pursuant to sec. 440.22,
Wis. Stats., in the amount of $300.00, payment of which is hereby tendered
with this proposed Stipulation and Order.

h. If the terms of this Stipulation are not acceptable to the Board,
the parties shall not be bound by the contents of this Stipulation, and the
matter shall be returned to the Division of Enforcement for further
proceedings.

5. If the Board accepts the terms of this Stipulation, the parties to
the Stipulation consent to the entry of the attached Final Decision and
Order without further notice, pleading, appearance or consent of the parties.
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6. The Division of Enforcement joins John A. Kort, R.Ph. in recommending
the Pharmacy Examining Board adopt this Stipulation and issue the attached
Final Decision and Order. Both parties agree that the attorney for the
Division of Enforcement and the Board Advisor assigned to investigative file
##84 PHM 22 may appear before the Pharmacy Examining Board in support of
adoption of this Stipulation and the attached Final Decision and Order, and _
may further respond to questions of the Pharmacy Examining Board during its
deliberation in closed session.

@;Q%M/U}’ Koo — 4) /90

John A. Kort, R.Ph. Date
/Z«a% M ‘/JZf 2
Ronald A, Kakt" R—Ph pate / 7

Attorney for Respondent

.
/<4—y, 7 gjz/.-_g/{,{_, ﬁﬂfz&/ o /420

Robert T. Ganch, Attorney Date- .
Division of Enforcement

RTG:eaj
DOEATTY-265
3/27/90




NOTICE OF APPEAL INFORMATION

(Notice of Riéhts for Rehearing or Judicial Review,
the times allowed for each and the identification
- of the party to be named as respondent)

The following notice is served on you as part of the final decision:

1. Reheal-ing.

Any person aggrieved by this order may petition for a rehearing within
20 days of the service of<this decision, as provided in section 227.49 of
the Wisconsin Statutes, a copy of which is attached. The 20 day pericd
commences the day after personal service or mailing of this decision.
(The date of mailing of this decision is shown below.) The petition for
rehearing should be filed with the State of Wisconsin Pharmacy Examining Board.

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
judicial review of this decision as provided in section 227.53 of the Wisconsin T
Statutes, a copy of which is attached. The petition should be filed in
circuit court and served upon the State of Wisconsin Pharmacy Examining Board.

‘-‘-._.:}'

within 30 days of service of this decision if there has been no petition
for rehearing, or within 30 days of service of the order finally disposing
of the petition for rehearing, or within 30 days after the final disposition
by operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or mailing
of the decision or order, or the day after the final disposition by operation
of the law of any petition for rehearing. (The date of mailing of this
decision is shown below.) A petition for judicial review should be served
upon, and name as the respondent, the following: the State of Wisconsin
Pharmacy Examining Board.

The date of mailing of this decision is April 12, 1990 .

WLD:dms
886-490




. trative decisions which adversely affect the substantal inter-

227.29 Pelittons {or rehearing in contested cases, (1) A
pention for reheanng shall not be a prerequisite for appeal or
review. Any person aggrieved by a final order may, within 20
days after service of the order, file a wnitten peution for |
reheanng which shall speaify 1n detaif the grounds for the
relief sought and supporuing authonties. An agency may
order a reheanng on its own motion within 20 days after
service of a final order. This subsection does not apply tos.
17.025 (3) (¢). No agency 15 required to conduct more than
one rcheaning based on a petition for reheanng filed under
this subsection 10 any contested case,

(2) The filing of a petition for reheanng shall not suspend
or delay the effective date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the pention 1s granted or until the order s
superseded, modified, or set astde as provided by law.

(3) Reheanng will be granted only on the basis of:

(a) Some matenat error of law.

(b) Some matenal error of fact.

(c) The discovery of new evidence sufficiently strong to
reverse of modify the order, and which could not have been
previously discovered by due diligence. -

{4) Coptes of petitions for reheanng shall be served on all
parties of record. Parues may tile replies to the petinon.

{5) The agency may order a reheanng or enter an order
with reference 1o the petition without a heanng, and shall
dispose of the peution within 30 days after 1t 1s filed. If the
agency does not enter an order disposing of the peution
within the 30-day pened. the petition shall be deemed to have
been dented as of the expirauon of the 30-day penod.

{6) Upon granung a reheanng, the agency shall set the
matter for further proceedings as soon as practucable. Pro-
cecdings vpon reheanng shall conform as nearly may be to
the proceedings 1n an onginal heanng except as the agency

may otherwase direct. Ifin the agency's judgment, afler such
rcheanng it appears that the onginal decision, order or
determnaton s in any respect unlawiul er unreasonable, the
agency may reverse, change, modify or suspend the same
accordingly. Any detision, order or determmination made
after such rcheanng reversing, changing, medifying or sus-
pending the ongnai deterrmnation shall have the same force

* and effect as an ongnal decision, order or determnation.

227.52 Judicial review; decisions reviewable. Adminis-

ests of any person, whether by action or inaction, whether
affirmauve or negative n form, are subject to review as
provided in this chapter, except for the decisions of the
depariment of revenue ather than decisions relating to alco-
hol beverage permuts 1ssued under ch, 125, decisions of the
department of employe trust funds, the commisstoner of
banking, the commussioner of tredit unions, the commus-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, Jabor and
human relations which are subject to review, poior to any
judicial review, by the labor and industry review commussion,
and except as otherwise provided by law.

2153 Partles and proceedings for review. (1) Except as

otherwise specifically provided by law, any person aggneved

by a decision specified in s, 227,52 shall be entitled to judicial
- Meview thereof as provided in this chapter.

(2) Proceedings for review shall be insututed by serving a
Petiion therefor personally or by cerufied mail upon the
apency or one of uts officials, and [iling the petition 1n the
office of the clerk of the circuit court for the county where the
jodicial review proceedings are to be held. Unless a reheanng
s requested under 5. 227.49, petitions for review under this

paragraph shall be served and filed within 30 days after the l
service of the decision of the agency upon all parties under s,
22748, fareheanngss requested under 5. 227 49, any pany
desinng Judicial review shali serve and file a peuition for
review within 30 days after service of the order finally

disposing of the application for rcheanng, or ‘A__|Lh11"‘; 30 dave
after the final disposiion by operation of law of any such
applicanon for reheanng. The 30-day penod for serving and
fihng a peution under this paragraph commences on the day
after personal service or maithing of the decision by the agency.
If the petitioner 15 a resident, the proceedings shall be held in
the circuit court for the county where the pcutioner resides,
except thatif the pcutioner 1s an agency, the praceedings shall
be in the circunt court for the county where the respondent
resides and except as provided 1n ss. 77.59 {6) {b), 182.70 (6)
and 182.71 {5) (g). The proceedings shall be 1n the crreunt
court for Dane county 1if the peutioner 1s a nonresident. Ifall |
parues supulate and the court to which the parties desice to !
transfer the proceedings agrees, the proceedings may be held
in the county designated by the parues. If 2 or more petitions |
for review of the same decision are filed in difTerent countes,
the cireunt judge for the county in whicha peution for teview
of the deciston was first filed shall determine the venue for
judicial review of the decision, and shail order transfer or
consoljdation where appropnate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that pettioner 15 a person ag-
gricved by the decision, and the grounds specified 1n 5. 227.57 *
upon which petitioner contends that the decision should be
reversed or modified. The petition may be amended. by leave
of court. though the time for serving the same has expired, .
The pettion shall be entitled 111 the name of the persons=ning
it as peutioner and the name of the agency whose deciston is
sought to be reviewed as respondent. except thatin pstinions
for review of decisions of the following agencies, the tater
agency speaifted shali be the named respondent:

L. The tax appeals commission, the department of revenue,

2. The banking review board or the consumer credit review
board. the commussioner of banking.

3. The credit union review board. the commissioner of
credit uruons.

4. The savings and loan review board. the commissioner of
savings and |oan. except if the peuttoner 1s the comrussioner
of savings and loan, the prevailing parues before the savings
and loan review board shall be the named respondents.

(<) Copies of the petitton shall be served. personally or by
certified mail, or, when service 1s umely admitted in wnung,
by first class mail, not later than 30 days after the msurution
of the proceeding, upon all parties who appeared before the
agency 1n the proceeding 1n which the order sought to be
reviewed was made. i

{d) The agency (except in the case of the tax appeals
commission and the banking review board. the consumer
credit review board, the credit union review board. and the:
savings and loan review board) and all parties to the proceed-
ing before it, shall have the nght to parucipate in the
proceedings for review. The court may permit other inter-
ested persons to intervene. Any person petinoming the court
to ntervene shall serve a copy of the pention on each parny
who appeared before the agency and any additional parties to
the judicial review at least 5 days prior 10 the date set for
heanng on the pettion.

(2) Every person served with the peution for review as
provided 1n this section and who desires to participate in the
proceedings for review thereby msinuted shall serve upon the ¢
petioner, within 20 days after service of the petiton upon
such person, a notice of appearance clearly staung the
person’s position with reterence to cach matenal allegation in
the petiion and to the aflimance, vacation of modificanon
of the order or decision under review. Such notice, other than
by the named respondent. shall also be served on the named
respondent and the attorney general, and shall be filed, :
together with proof of required scrvice thereof. with the clerk
of the reviewing court within 10 days afier such service.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petitroner and such other persons
as have served and filed the notwe as provided n this
subsecuon or have been permitted to intervene mn sard pro-
ceeding, as partics thereto, by order of the reviewing court.




