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STATE OF WISCONSIN 
BEFORE THE 
PKaRMACY EXMINING BOARD 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - . - - - - - - - - - - - - - - - - - - - - -  

IN THE MATTER OF 

ERNEST T .  WITZKE, R.PB., FINAL DECISION 
mSPONDENT. AMD ORDER 

The State of Wisconsin, Pharmacy Examining Board, having considered 
the above entitled matter and having reviewed the record and the proposed 
decision of the Examiner, makes the following: 

NO&, TEEFORE, it is hereby ordered that the Proposed Decision annexed 
hereto, filed by the examiner, shall be and hereby is made and ordered ~ h e  
Final Declsion of the State of Wisconsin, Pharmacy Examining Board, In the -- 
Disciplinary Proceedings Against Ernest -. T, - Witzke ,  R.Ph., Respondent, Let 
a copy of this order be served on the Respondent by certified mail. 

Dated this 21st day of February 1960. 



STATE OF WISCONSIN 
BEFORE THE PHARMACY EMINLNG BOARD 
-------------------------*-------------------------------------------------- 

I N  THE MATTER OF THE DISCIPLINARY : 
PROCEED INGS AGAINST 

PROPOSED DECISION 
ERNEST T. WITZKE, R.PH. ,  

RESPOrnENT 
-------------------------------.--------------.------------------------------- 

A h e a r i n g  was h e l d  i n  t h e  above cap t ioned  m a t t e r  on November 26 ,  
1979. Appearing a t  t h e  h e a r i n g  were t h e  responden t ,  E r n e s t  T. Witzke,  
i n  pe rson  and by h i s  a t t o r n e y s  Boardman, Suhr ,  Curry and F i e l d ,  by 
Claude J ,  C o v e l l i ,  Appearing f o r  t h e  complainant  was P a u l a  P o s s i n ,  
a t t o r n e y ,  D i v i s i o n  of Consumer Complaints ,  

Based on t h e  ev idence  i n  t h e  record  and on t h e  p l e a d i n g s ,  o t h e r  documents 
and t h e  arguments oE t h e  p a r t i e s ,  t h e  examiner recommends t h a t  t h e  
Fharmacy Examining Board make a s  i t s  f i n a l  d e c i s i o n  i n  t h e  c a s e  the 
f o l l o w i n g  f i n d i n g s  of f a c t ,  c o n c l u s t o n s  of Paw and o r d e r :  

FIWINGS OF FACT ----- 

I. ERNEST T. WITZKE, R.Ph. (Witzke) was a t  a l l  times m a t e r i a l  t o  
t h i s  matter, l i c e n s e d  by t h e  Pharmacy Examining Board t o  p r a c t i c e  as a 
r e g i s t e r e d  pharmacis t  i n  t h e  S t a t e  of Wisconsin ( l i c e n s e  #7962 , g r a n t e d  
January  33, 19701, 

2,  W i t z k e k  a d d r e s s  is 924 Bigh S t r e e t ,  Union Grove, Wisconsin 
53182. 

3 ,  Witzke was employed a s  a pharmac ts t  a t  B a a g v s  West Racine  
Pharmacy, 3308 Washington Avenue, Rac ine ,  VLsconsin f o r  approx imate ly  a  
f i v e - y e a r  pe r iod  p reced ing  February  29,  1979. 

4 ,  During t h e  f ive -year  p e r i o d  p r e c e d i n g  February 21, 1979, 
Witzke,  wi thou t  h t s  employer ' s  knowledge o r  pe rmiss ion ,  removed from h i s  
employer ' s  i n v e n t o r y  and,  w i t h o u t  a p r e s c r i p t i o n  t h e r e f o r ,  s e l f - a d m i n i s t e r e d  
t h e  fo l lowing  schedu1.e 11, E I I  and IV c o n t r o l l e d  s u b s t a n c e s  i n  approx imate ly  
t h e  q u a n t i t i e s  l i s t e d :  

I ,  Schedule IT ----- 

a .  meperedine h y d r o c h l o r i d e ,  100 mg. and 50 mg. ( a / k / a  
Demerol): 200 t a b l e t s  t o t a l  

b . oxycodone w i t h  acetaminopllen ( a / k / a  Tylox) : 100-200 
t a b l e t s  t o t a l  

2. Schedllle 111 ------ 

a ,  r e s i n  complexes of hydrocodone and phenyl toloxamine 
( a / k / a  Tuss ionex) :  15-30 t a b l e t s  p e r  day f o r  p a s t  one 
y e a r ;  6 t a b l e t s  p e r  day f o r  p r e v i o u s  f o u r  y e a r s  



3. Schedule I V  

a .  diazepam (a!k/a Valium): 5 gng. t o  15 mg. d a i l y  f o r  2-3 
y e a r s  

Witzke drank a l c o h o l  h e a v i l y  d u r i n g  t h i s  same f ive -year  p e r i o d ,  b u t  d i d  
n o t  d r i n k  w h i l e  working a s  a  p h a r m a c i s t ,  Witzke used some of t h e  d r u g s ,  
e s p e c i a l l y  t h e  Tussionex,  t o  c o n t r o l  h i s  s p a s t i c  co lon .  Y i t z k e  p a i d  f o r  
most of t h e  d rugs  h e  took by i n c l u d i n g  them i n  h i s  employee c h a r g e s .  

5. On March 2 ,  1979 Witzke v o l u n t a r i l y  admi t t ed  h i n s e l f  t o  t h e  A- 
Cen te r  i n  RacLne, an  a c c r e d i t e d  h o s p i t a l  p r o v i d i n g  i n p a t i e n t  and o u t p a t i e n t  
t r e a t m e n t  s e r v i c e s  f o r  a l c o h o l i s m  and o t h e r  drug abuse ,  H e  completed 
f u l l  i n p a t i e n t  prograxiining on March 30,  1979 w f t h a  d i s c h a r g e  diagnosis 
of among o t h e r  t h i n g s ,  polyehemica1 abuse  and a l c o h o l  a b u s e ,  

6 .  Witzke cont inued t o  r e c e i v e  o u t p a t i e n t  t r e a t m e n t  s e r v i c e  Erom 
t h e  A-Center a t  l e a s t  through J u l y  30,  1979, c o n s i s t i n g  of weekly c o u n s e l i n g ,  
an tabuse  chemotherapy, u r i n e  s u r v e i l 1  ance and p a r t i c i p a t i o n  i n  A l c o h o l i c s  
Anonymous . 

7 ,  Witzke has not i n g e s t e d  o r  o t h e r w i s e  t aken  any c o n t r o l l e d  
s u b s t a n c e s  s i n c e  February 5 ,  1979 and h a s  n o t  drunk any a l c o h o l i c  beverages  
s i n c e  February 19 ,  1979. 

8. Witzke is p r e s e n t l y  f i t  t o  p r a c t i c e  a s  a p h a r n a c i s t .  

CONCLUSIONS OF LAW -- 

1. Witzke, by engaging i n  t h e  conduct d e s c r i b e d  i n  pa ragraph  4 of 
t h e  f i n d i n g s  of f a c t  above,  h a s  v i o l a t e d  ss . l S l , 3 8  (53, 161  - 4 1  (2) ( r )  ( a )  
and 161 .41(3) ,  LJis, S t a t s .  

2 ,  The S t a t e  of Wisconsin Pharmacy Examining Board h a s  j u r i s d i c t i c ~ n  
t o  t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  Witzke pursuan t  t o  s .  450.02, W i s .  
S t a t s ,  

1. NOW THEREFORE IT IS  ORDERED t h a t  t h e  l i c e n s e  a s  a  r e g i s t e r e d  p h a r n a c i s t  
i s s u e d  t o  E r n e s t  T. Witzke,  Respondent,  s h a l l  be and hereby  is LIMITED 
by t h e  fo l lowing  c o n d i t i o n s ,  r e q u i r e m e n t s  and r e s t r i c t i o n s  which sha l l -  
t a k e  e f f e c t  on i s s u a n c e  of t h i s  o r d e r  by t h e  Pharmacy Examining Board: 

A. Witzke s h a l l  r e f r a i n  Erom t h e  use  of a l l  a l c o h o l i c  beverages  
and o t h e r  d rugs  u n l e s s  p r e s c r i b e d  f o r  a  v a l i d  medical  purpose ,  

B.  Witzke s h a l l  submit t n  any r e a s o n a b l e  medical  t e s t s  r e q u e s t e d  
by t h e  Pharmacy Examining Board t o  de te rmine  whether  t h e  Respondent is 
drug and a l c o h o l  f r e e  which s h a l l  be  conducted accord ing  t o  p rocedures  
p r e s c r i b e d  by t h e  Board o r  i t s  a u t h o r i z e d  r e p r e s e n t a t i v e .  Witzke s h a l l  
b e a r  t h e  c o s t  of a l l  t e s t s .  



C. Witzke s h a l l  comply g i t h  t h e  terms of t h e  o u t p a t i e n t  r e h a b i l i t a t i o n  
program a t  t h e  A-Center, 200 Domanik Dr ive ,  Rac ine ,  Wisconsin accord ing  
t o  procedures  e s t a b l i s h e d  by t h e  program d i r e c t o r  o r  W i t z k e k  i n d i v i d u a l  
counse lo r  i n  t h e  program. The A-Center s h a l l  f i l e  r e p o r t s  on Wi tzke ' s  
p r o g r e s s  and s t a t u s  w i t h  t h e  examining hoard e v e r y  90 days u n t i l  complet ion 
of t h e  program. 

D. Witzke s h a l l  not iEy t h e  Pharmacy Examining Board of t h e  p l a c e  
of h i s  employment and of h i s  g e n e r a l  work s c h e d u l e  a s  a pharmac is t  and 
of any change i n  h i s  employment o r  work s c h e d u l e .  The Pharmacy Examining 
Board may conduct i n s p e c t i o n s ,  i n v e s t i g a t i o n s  o r  o b s e r v a t i o n s  of Witzke 
w h i l e  working a s  a pharmac is t  a t  any t ime ,  The Pharmacy Examining Soard 
may a l s o  r e q u e s t  t h a t  Witzke 's  employer r e p o r t  t o  t h e  examining board 
concerning Witzke" conduc t .  

E .  Witzke s h a l l  n o t  work independen t ly  a s  a pharmac is t  i n  a 
pharmacy owned by Witzke,  

2.  It i s  f u r t h e r  o rdered  t h a t  t h e  l i m i t a t i o n s  imposed h e r e i n  
s h a l l  remain i n  e f f e c t  f o r  a  p e r i o d  of two y e a r s  f o l l o w i n g  t h e  d a t e  of 
t h i s  o r d e r ,  p rov ided ,  however, t h a t  B i t z k e  may p e t i t i o n  t h e  Pharnacy 
Exaininlng Board a t  any time For removal of any o r  a l l  of t h e s e  c o n d i t i o n s .  

3 .  It is  f u r t h e r  o rdered  t h a t  any v i o l a t i o n  of any of t h e  c o n d i t i o 2 s  
on l i m i t a t i o n s  o rdered  h e r e i n  c o n s t i t u t e s  a b a s i s  f o r  f u r t h e r  d i s c i p l i n a r y  
a c t i o n  a g a i n s t  Witzke by t h e  Pharmacy Examining Board,  

O P I N I O N  --- - 

The i s s u e  Ln t h i s  c a s e  is  whether  t h e  d i s c i p l i n e  imposed should 
i n c l u d e  a n  a c t i l a l  suspens ion  of r e s p o n d e n t ' s  l i c e n s e .  Complainant u r g e s  
t h a t  W i t z k e k  l i c e n s e  be suspended f o r  s i x  months w i t h  two months s t a y e d .  
The arguments made by counse l  i n  suppor t  of t h e  need f o r  suspens ion  
i n c l u d e  t h e  fo i lowing :  

A. The purposes  f o r  imposing d i s c i p l i n e  are t o  a s s u r e  the p u b l i c  
of the f i t n e s s  and competence of p h a r m a c i s t s ,  t o  e f f e c t i v e l y  e x p r e s s  t h e  
b o a r d ' s  d i s a p p r o v a l  of W i t z k e k  conduc t ,  t o  reduce t h e  l i k e l i h o o d  of 
r e o c c u r r e n c e  of t h e s e  v i o l a t i o n s ,  t o  d e t e r  o t h e r s  from such conduct  and 
t o  h e l p  e n f o r c e  t h e  law. A suspens ion  is n e c e s s a r y  t o  meet t h e s e  p u r p o s e s ,  

B. P a s t  c a s e s  l i k e  t h i s  r e s u l t e d  i n  a  s u s p e n s i o n  of l i c e n s e .  For  
reasons  of c o n s i s t e n c y ,  c l a r i t y ,  c e r t a i n t y  and p r e d i c t i o n ,  a s u s p e n s i o n  
i s  w a r r a n t e d ,  

C, The p u b l i c  and Witzkes  s former employer w e r e  d i r e c t l y  harmed 
by Wftzke, A suspens ion  is needed t o  s a t i s f y  t h e  p u b l i c  and e s p e c i a l l y  
Wi tzke ' s  former employer,  

Against  t h e  need f o r  and a p p r o p r i a t e n e s s  of any suspens ion :  

I .  There were f a c t o r s  m i t i g a t i n g  Wi tzke ' s  conduct ;  s p e c i f i c a l l y  
h i s  p h y s i c a l  problems. 



2. There  is  no reason  t o  pun ish  Witzke a t  t h i s  la te  d a t e ,  

3 ,  The s t a t e  h a s  an o b l i g a t i o n  t o  a s s i s t  t h e  recovery  of Witzke, 
n o t  t o  k i c k  him w h i l e  h e  is down, 

Witzke showed a t  t h e  h e a r i n g  by h i s  own tes t imony  and t h a t  of h i s  
A-Center counse lo r  and h i s  c u r r e n t  employer t h a t  h e  is c i ~ r r e n t l y  f i t  t o  
p r a c t i c e  pharmacy, i s  r e c e i v i n g  t rea tment  f o r  h i s  p h y s i c a l  problems and 
counse l ing  f o r  h i s  a l c o h o l i s m  and p a s t  drug abuse .  The complainant 
a t tempted t o  show b u t  d i d  n o t  prove b y  any s u b s t a n t i a l  ev idence  t h a t  
Witzke had d i r e c t l y  harmed h i s  former employer and t h e  p u b l i c  because  
h i s  conduct had diminished t h e  r e p u t a t i o n  of t h e  pharmacy and i n j u r e d  
r e l a t i o n s h i p s  w i t h  customers a t  t h e  pharmacy where Witzke worked. 

P a s t  d e c i s i o n s  by t h e  Pl~armacy Examining Board and t h e  Board of 
Nursing a r e  not  c l e a r l y  d i s p o s i t i v e  oE t h i s  c a s e .  T h e r e f o r e ,  t h e  i s s u e  
p r e s e n t e d  h e r e  is a  narrow one: In  dec id ing  on d i s c i p l i n e ,  what importance 
i s  t o  be g i v e n  t o  t h e  g o a l  of d e t e r r e n c e  of o t h e r s  and t h e  need t o  
a d e q u a t e l y  e x p r e s s  t h e  b o a r d ' s  d i s a p p r o v a l  of t h e  conduct d e s c r i b e d  i n  
t h e  f i n d i n g s  of f a c t .  

A l l  p a r t i e s  a g r e e  t h a t  Witzke i s  c : ~ r r e n t l y  f i t  t o  p r a c t i c e  pharmacy. 
The l i m i t a t i o n s  imposed on h i s  l i c e n s e  protest t h e  p u b l i e  because  t h e y  
a r e  l i k e l y  t o  d i s c l o s e  h i s  r e t u r n  t o  t h e  use  O F  a l c o h o l i s m  o r  d rugs .  
Any suspens ion  imposed h e r e  would b e  symbol ic ,  des igned  t o  d e t e r ,  and an  
e x p r e s s i o n  of d i s a p p r o v a l .  A t  t h e  h e a r i n g ,  Witzke p r e s e n t e d  a c a s e  
which emphasized t h e  u n s e t t l i n g  and p o s s i b l y  d i s a s t e r o u s  e f f e c t s  which a  
suspens ion  might cause  t o  h i s  program of r e h a b i l i t a t i o n .  A t  t h e  least a  
suspens ion  would cause  a p s y c h o l o g i c a l  and f i n a n c i a l  s e t b a c k ,  

W i t z k e P s  v o l u n t a r y  admiss ion t o  t h e  h o s p i t a l ,  h i s  e f f o r t s  a t  r e h a b i l i t a t i o n  
and h i s  c o o p e r a t i o n  i n  t h i s  d i s c i p l i n a r y  p roceed ing  e s t a b l i s h  c r e d j  b i l i t y  
t o  h i s  c l a i m s  t h a t  p h y s i c a l  i l l n e s s  c o n t r i b u t e d  s u b s t a n t i a l l y  t o  h i s  
misconduct .  H i s  c o o p e r a t i o n  and good f a i t h a r e  reasons  f o r  n o t  imposing 
a  l eng thy  l i c e n s e  suspens ion  d e s p i t e  t h e  s e r i o u s n e s s  of t h i s  c a s e ,  

The conduct descriloed i n  t h e  complaint  may be made t h e  b a s i s  of 
c r i m i n a l  p roceed ings  a g a i n s t  Witzke.  The c r imes  are f e l o n i e s .  Although 
d e t e r r e n c e  is a Leg i t imate  goa l  i n  s d i s c i p l i n a r y  p roceed ing ,  t h e  d e t e r r e n c e  
e f f e c t  r e s u l t i n g  from a two-month suspens ion  of Wi tzke ' s  l i c e n s e  is  
i n c o n s e q u e n t i a l  compared t o  t h e  d e t e r r e n c e  of a  p o s s t b l e  f e l o n y  c o n v i c t i o n  
and p r i s o n  s e n t e n c e .  There  is  no o v e r r i d i n g  need h e r e  t o  suspend f o r  
t h e  s a k e  of d e t e r r e n c e ,  

The l i m i t a t i o n s  imposed by t h e  Board 's  o r d e r  s e v e r e l y  r e s t r i c t  
W i t z k e P s  conduct w i t h o u t  d e p r i v i n g  him of the  means of e a r n i n g  a  l i v i n g  
and a l s o  s e r v e  as some d e t e r r e n t  a g a i n s t  improper d rug  u s e  by p h a r m a c i s t s ,  
The b e n e f i t  t o  t h e  p u b l i c  t o  be gained through d e t e r r e n c e  and d i s a p p r o v a l  
by suspending W i t z k e ' s  l i c e n s e  is  s p e c u l a t i v e  and does  not  outweigh 
e i t h e r  t h e  harm l i k e l y  t o  be caused Witzke by a  s u s p e n s i o n  o r  t h e  inconven ience  
caused to t h e  p u b l i c  by h i s  i n a b i l i t y  t o  p r a c t i c e  pharmacy. 

i 

Dated t h i s  &+day - of January ,  1980. 



STATE OF WISCONSIN 
BEFORE THE PHARMACY EXAMINING BOARD 

IN THE MATTER OF DISCIPLINARY 
PROCEEDINGS AGAINST 

CORRECTION TO OPINION 
ERNEST T. WITZKE, R.PH., IN PROPOSED DECISION 

RESPONDENT. 

Af te r  i s suance  of t h e  proposed dec i s ion  i n  t h e  above-captioned 
ma t t e r  on January 25, 1980, t he  examiner discovered e r r o r s  on page 4 of 
t h e  opinion.  

The opinion should be  cor rec ted  a s  fol lows:  

1. On page 4 ,  i n  t h e  t h i r d  complete paragraph a t  l i n e  2 ,  t h e  
s i x t h  word i s  "pro tec t"  r a t h e r  than  '"protest, I S  

2 .  The second l a s t  paragraph on page 4 of t h e  opinion should read 
a s  fol lows:  

"The conduct descr ibed  i n  t h e  complaint may be made t h e  b a s i s  of 
c r imina l  proceedings a g a i n s t  Witzke. Although de t e r r ence  is  a 
l e g i t i m a t e  goa l  i n  a d i s c i p l i n a r y  proceeding, t h e  de t e r r ence  e f f e c t  
r e s u l t i n g  from a two-month suspension of Wi tzkevs  l i c e n s e  i s  incon- 
s e q u e n t i a l  compared t o  t h e  de t e r r ence  of a  c r imina l  convic t ion  and 
i n c a r c e r a t i o n .  There i s  no ove r r id ing  need h e r e  t o  suspend f o r  
t h e  sake  ok deter rence ."  I 

- . F - -  
William Duss 


