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3. That some time in June, 1970, the respondent, Francis J.

HEHET +

Vivian, was employed by Smart Motors Inc., a Wisconsin corporation

L

with its business address at 5901 Odana Road, Madison, Wisconsin, to

prepare plans and specifications for, and to supervise construction

of, a garage addition to be constructed at 5901 Odana Road, Madison,

Wisconsin.

- 4. That the respondent prepared the plans and specifications
for, and, at all times mentioned hereinafter, was responsible for
supervising the construction of, the aforesaid garage addition.

5. That during the-night of December 10 and 11, 1970 the
roof of the addition designed by the respondent collapsed under the
ﬁeight of snow which was less than half of the minimum live load
specified by Ind 53.001 (2), 4 Wis. Adm. Code, which required that the
roof be designed and constructed to support a minimum live load of
30 pounds per square foot of horizontal area.

6. That the collapse was caused by the failure of an "open

"' designed by respondent which was not designed or

web frame truss
constructed to support a reasonable live load.

7. That the respondent committed serious and material
errors in thg-design and supefvision of construction of the open web
frame gruss in that:

(a) The stress analysis diagram and data for the members
of the truss do not correspond either with the actual truss
design submitted for approval to the Department of Industry,
Labor and Human Relations, or with the truss as constructed;

l "(b) Members of the truss were improperly designed and
"constructed with sfresses reversed so that compression and
tension members were reverséd;

(c) The design and construction failed to take into account

the effects of uneven loading and wind load factors on the truss;




(d) Welding done on members of the truss as constructed

was spotty and discontinuous;

(e) The review of the design and supervision of construction
of the truss was inadequate to properly safeguard life, health
and Property according to recognized and accepted standards in
the practice of professional engineering.
. 8. That the respondent performed welding on the said

garage addition without being certified by the Department of Industry,

Labor and Human Relations, as required by Ind 53.16 (13), Wis. Adm.
Code.

9. That the evidence does not establish that the Department

of Industry, Labor and Human Relations discovered, or called respondent's |

!
attention to, errors of design and construction in respect to the truss.

CONCLUSIONS OF LAW

: 1. That respondent's errors in the design and supervision
of construction of the open web frame truss which would not support
a reasonable live load constituted gross negligence in the practice
of professional engineering contrary to sec. 443.01 (13), Wis. Stats,

2. That performing welding for a project being constructed

under his suéervision, without being certified as required by Ind 53.16
(13), Wis. Adm. Code, constituted misconduct in the practice of
professional engineering by the respondent.

"3, That it is in the public interest to suspend for 60
days the certificate of registration as a professional engineer of
the respondent, Francis J. Vivian.

N

ORDER

NOW THEREFORE, IT IS ORDERED, that the certificate of

registration, number E-7378, of the respondent, Francis J. Vivian, as

e
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a professional engineer, be, and the same hereby is, suspended for
sixty (60) days; that said suspension will take effect thirty (30)

days from the date of service of this order.

Dated this 24" day of Doy, 1974.

//bo

. EXAMINING BOARD OF ARCHITECTS,
PROFESSIONAL ENGINEERS, DESIGNERS,
"AND LAND SURVEYORS (ENGINEERS' SECTION)
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State of Wisconsin \ DEPARTMENT OF REGULATION & LICENSING .

Virginioc B Hars
Secretary

EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL

ENGINEERS, DESIGNERS AND LAND SURVEYOQORS

CASS F. HURC, P E. SECRETARY

201 E WASHINGTOMN AVENJE

] MADISON, WISCONSIN 23702

{608}266-1397

June &, 1974

Attorney John C. Gartzke

c/o Bieberstein, Cooper, Bruemmer,
Gartzke & Hanson

121 West Doty Street

Madison, Wisconsin 53703

]
T

SUBJECT: Vivian v. Examining Board (Engineers' Section)
Dear Mr. Gartzke:
As you are aware the Wisconsin Supreme Court has remanded the

subject case to the Engineers' Section of this Board for further
deliberation.

A meeting for this purpose has been scheduled on June 17, 1974,
The Engineers' Section does want to notify you that you may repre-
sent the interests of your client, Mr. Francis J. Vivian, by filing
a brief prior to the scheduled meeting date or by appearing in
person to make oral arguments. |f you desire to appear in person, 1
the time from 11:00 a.m. till noon has been set aside for you. r

Please advise us of your intent in this matter.

Sincerely,

C. F/ HURC, P.E.
Administrator

CFH: Imf

cc: Chalrman, Engineers' Section
Mr. Gordon Samuelsen
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SLALE OF WISCONSLIN : CInCULT COURT : DANE CUUNLY E
.
FRANCIS J. VIVIAN, 3
Respondent,
V. NOTICE OF APPEAL
EXAMINING BOARD OF ARCHITECTS, Circuit Court
PROFESSIONAL ENGINEERS, DFQIGWLRS Case No. 134-447

AND LAND SURVEYORS, .

To: Bieberstein, Cooper, Brummer, Gartzke & Hanson
121 West Doty Street
Madison, Wisconsin 53703

-al:ld- l I,‘_l-lc,ﬂ - /Jr‘m Z(. ‘QG.S

Risser, Risser & Eckerle

140 West Wilson Street

Madison, Wisconsin 53703

Attorneys for Francis J. Vivian

Mr. Laurie E. Carlson

Clerk of Courts for Dane County

City-County Building

Madison, Wisconsin

PLEASE TAKE NOTICE that the Examining Board of Architects,

Professional Engineers, Designers, and Land Surveyors, by Robert W.
Warren, Attorney General, Gordon Samuelsen, Assistant Attorney General,
and Sherwood K. Zink, of counsel, appeals to the Supreme Court of
the State of Wisconsin from a certain judgment entered in the above
entitled action on the 3rd day of April, 1972, reversing the order
of the Examining Board of Architects, Professional Engineers, Designers,
and Land Surveyors, dated October 11, 1971, revoking the registration

of Francis J. Vivian as a Professional Engineer and remanding the

matter to the Board for further proceedings consistent with the

Court's opinion, and from the whole and cvery part thereof.




@ S

Dated at Madison; Wisconsin, this 24th day of April, 1972.

ROBERT W. WARREN,
Attorney General,

GORDON SAMUELSEN,
Assistant Attorney General,

SHERWOOD K. ZINK,
0f Counsel,

Attorneys for Examining Board
of Architects, Professional
Engineers, Designers, and
Land Surveyors.
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N STATE OF WISCOUNSIN CIRCUTIL CcCounry

DARNE COQUKTY
BRANCH II
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FRANCIS J. VIVIAN ) £
571 Pari Lane ) *
Madison, Wisconsin, ) i
) i

Petitioner, ) ¥

} NULICLE OF L hy 8

V. ) OF JUDGILNT B

)

EXAMINING BOARD OF ARCHITECTS, ) Case No. 134-447 1
PROFESSI0mais wliGIRLLARS, ) N
DESIGNERS, and LAND SURVEYORS } %
110 horth Eenry Street ) i
Madison, Wisconsin, ) %
) i

Responaent., } g

e e e ) %

ey

T0: Robert W, Warren, Attorney (eneral
State of wisconsin
Capitol building
Madison, Wisconsin 53709

Gordon Samuelson, Assistant attorney Gencral
State of Wisconsin

Capitol Builaing

Madison, Wisconsin 53709

P S R R <0

et

Sherwood Zink

Examining soard of architects, Professional
Engineers, Designers and Land surveyors

Madison, Wisconsin 53709
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PLEASE TAKE NOTICE, That aApril 3, 1972 tlhe Circuit Court
for Dane County, Branch I, entereu juugment reversl..y che order
of the Examining board of Archiitects, Professional kngineers,

Lesigners and Land Surveyors, dated Octower L1, iv7l, revoking -

T, SRR B

the registration of Francis J. Vavian as a Professional
Engineer and remanding the matter to tne Board for furtaer pro-
ceedings consistent with the Court's opinion.

Dated this 3ra day of April, 1972,

FRED A. RISSER and FJUL C. waRTUKER

8y &&=
Paul C. G4

Attorneys fo

rancis 2. Vivian
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CIRCUIT COURT  : DANE COUNTY it

i,

FRANCIS J. VIVIAN, %
Petitioner, ?

v. JUDGMENT 3
EXAMINING BOARD OF ARCHITECTS, Circuit Court 1
PROFESSIONAL ENGINEERS, DESIGNERS, Case No. 134-447 g
AND LAND SURVEYORS, k]
Respondent. ﬁ

38 0L

The above action having come on for hearing before the

St i

2%
i

court, Francis J. Vivian, petitioner, appearing by Risser, Risser

& Eckerle, by Fred A. Risser, and by Bieberstein, Cooper, Bruemmer, %
: 2
Gartzke and Hanson, by Paul C. Gartzke; Examining Board of Architects, %
Professional Engineers, Designers, and Land Surveyors, respondent, %
appearing by Robért W. Warren, Attorney General, by Gordon Samuelsen, _%
Assistant Attorney General, and by Sherwood K. Zink, of counsel,
and the court having considered the matter upon the record and
written arguments of counsel, and having, on the 23rd day of March,
1972, filed its decision in writing, now, on motion,
IT IS ORDERED AND ADJUDGED that the order of the Examining
Board of Architects, Professional Engineers, Designers, and Land :
Surveyors, dated October 11, 1971, revoking the registration of ' %;
Francis J. Vivian as a Professional Engineer, With leave to apply %
for reinstatement after six months, be, and the same hereby is, %
reversed and the matter is remanded to the Board for further proceedings '§
&
consistent with the court's opinion. %
Dated at Madison, Wisconsin, this day of s %
1972, %
BY THE COURT: &
i
&

A
!

3
£
7
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Judge,
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STATE OF WISCONSIR CIRCUIT COURT DANE COUNTY

134-447

FRANCIS J. VIVIAN,
Petitioner,

v,

EXAMIKRING BOARD OF ARCHITECTS,

PROFESSIONAL ENGINEERS, DESIGNERS,

AND LAND SURVEYORS,
Respondent.
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Before: :Hon. W. L. Jackman, Judge

Hearing on Petition for Review: March 17, 1972
Appearancaes: Petitioner by Paul Gartzke and Fred A.Risser;

Respondents by Gordon Samielsen and Sherwood K. Zink.

The issue on this petition for review under Chap. 227
is vhether the record contains evidence adequate to permit
the findings by the Board: 1. That it was incompetency to
design the truss as plaintiff did; 2. That it was gross
negligence on hia part not to correct the design and
3. That it was misconduct for him to perform welding in
vioiation of IWD 53.16(13}. Potitioner 21lso attacks the
validity of the statute, Sec. 443.01(13).

There 18 no dispute that petitioner was granted a
certificate of registration, which in effect i3 a certificate
of competency by the Board. There is no dispute that petitioner
did make a sericus error in design of the truss and did £fail
to discover it before erection. Does this constitute
either incompetence or gross negligence.

. Sec. 443.01(13) gives the Board the power to revoke
the certificate of registration of one found guilty of
""Any gross negligence, incompetency or misconduct in the
practice of x x x professional engineering x x x."

"Gross negligence' {8 a term well understood in the
Wisconsin law. 1Its philosophical implications with reference
to the law of negligence were exhaustively discussed in
Bielski v, Schulze, 16 Wis (2d) 1. It should be borme in
mind that the revocation provisions of Sec. 443.Cl1 were
formerly found in Sec. 101.31, &#nd were originally enacted
vhen gross negligence was a viable part of negligence law
and implied a course of conduct so reckless or in wanton
disregard of the rights and safety of others as to evince
a willingness to cause injury or damage. Bentson v. Brown,
186 Wis 629,
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“Incompetence" 1s defined by Webster as "without
adequate ability, knowledge, fitneas, etc.'; "Incompetent
denotes a leck of requisite qualifications for performing
a glven act.”" Without attempting to define the term the
court in Sailer v. Wis, R.E. Brokeras Board, S Wis (2d) 344,
and Lewils Realty v. Wis. R.E. Brokers Board, 6 Wis (2d) 99,
did hold that failure to follow : clear, commonly used
rules of the Board was incompetence. It seems to us that
in the foregoing resl estate cases the word incompetence
was used rather loosely by the court. Campetence to
practice a professicn is initiszlly determined by the Board
largely through exsmination. Perfect scores on examination
are not required for certification. 1In fact, the passing
grade is only 70%. A-E 1.15(5)(c) 2. The Board certifies
a8 competent persons who, on examination make 30% mistakes.
it would seem that the standards of the Board lesve room
for mistakes by the competent engineer. While these
mistskes might be tragic, one must racognize that even the
most competent perazons do make professional mistakes.

Thie 1s why we have malpractice cases against doctors,
lavyers, engineers, architects, pharmacists, and others
practicing the licensed occupations and professions. These
cases are ordinarily the results of negligent conduct.
Negligence is the failure to use ordinary care, which 1is
inadvertence and ia not the equivalent of either gross
negligence or incompetence. Continued or repeated negligence
might well be equated with incompetence, but a gingle
instance of a failure to use ordinary care is not of itself
incompetence. If the conduct is_so bad as to demonstrate
a_total unconcern with the consaquences it may be gross
negligence or 1f it demonstrates q_;igg_gg_ggiliny_;n_
perform the professional functions 1€ may be incampetence

as that word is generally understood.

N T N L o) 0 . .!v.;.
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We are of the opinion that the acknowledged mistake of
petiticner in the design resulting in the roof collapse
under stress of a normal load was no more than an inadvertent
error. There is no evidence from which one could infer any
such recklessness as would add up to gross negligence or
lack of ability to make a proper design as would be said to
be incompetence. Petiticner was led astray by some erroneous
calculations which apparently were not so obvious as to invite
the expreas disapproval of the Coumission's examiners of
the plans, although there is a rather cryptic handwritten
note in the record which the Board apparently construed as
a criticism or inquiry. The Board did not ask for
perfection when it licensed petitioner and we do not think
that evidence of a single fallure to use ordinary care in
design or failure to detect the error is either groas
negligence or incompetence in the sense those words were used
in the statute as a basls for revocation of the certificate.

SSb A, 4 SE AR
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Had the legislature intended that ordinary negligence was

© to be a ground for revocation of a license, it would not
have modified the negligence as gross. Nor had it intended
that a single inadvertence was sufficient to show incoupetence
(especially when the Board in licensing does not require
that no mistaokes be made on examination) it would not have
used the word incompetence which implies lack of ability,
not a single instance of inadvertence.

We are forced to the conclusion that the Board's
findings of gross negligence and incompetence must be
set aslde for lack of evidence to support such findings,
the evidence justifying no more than a finding of
ordinary negligencae.
|

As to misconduct: There is a finding of misconduct
of petitioner in doing welding without proper certification.
Welding is only permitted to be done by persons certified
a8 skilled. 1IND 53.16(13). Petitioner had no such
certificate, yet he performed much of the welding. Misconduct
in its usually accepted sense implies wrongdoing. It has
been used in the Unemployment Compensation Act as a ground
for denying bemefits and there it is construed as an
intentional and unreasonable interference with the employer's
interest, Milwaukee Transformer Co. v. Ind. Com., 22 Wis (24) 502.
Doea the violation of a rule of the Industrial Commission
constitute misconduct? The Board considered that it does.

As used in the Unemployment Compensation Act, misconduct
requires conduct manifesting wrongful intent or evil design

or Intentional disregard of the employer's interest.

Cheese v. Ind. Com., 21 Wis (2d) 8. There is opinion evidence
of poor welds and of weld failure (Txr. 68), but vetitioner
controverts this. Petitioner admitted that he was well

avare of the requirement of welding by certified welders and
also claimed that the requirement was generally honored by

its breach and was not enforced by the Department. He did
assume that the welder he obtained from the union weas certified.
But he is only found to be gullty of misconduct becsuse he

did welding himself, not because of his employing uncertified
welders., He was faulted for his personal conduct alone in
doing welding.

We are of the opinion that the petitioner doing welding
for the job without being certified was an intentional act
knowingly done in violation of a known administrative rule
which has the force of law. We think that it meets the
concept of misconduct as an intenticnal disregard of lawful
conduct or conduct manifesting wrongful Intent. While the
actual welding done by petitioner may have been smull in
snount, a finding of misconduct is supported by
substantial evidance.

3.




Petitioner attacks the revocation statute as ‘
unconstitutional becausa vague and indefinite. We do

not censider it so. Hatfield v. N.M.Bd. of Reg. 290 P 2d 1077; |
Lewils Realty v. Wis RE Brokers Bd., 6 Wis (2d) 99;

Boynton Caeb Co. v. Neubeck, 237 Wis 249. The standards of
conduct for professionsls must have gsome flexibility,
because there are unfortunately some persons who enter the
profassions who use ingenious methods to avoild profeasional
responsibilities in pursuit of the dollar. To attempt to
particularize too mimitely the limits of correct conduct is
to invite evasion by the unworthy. We believe the standards
for revocation are sufficiently definite so that members of
the profession should have no trouble staying within

bounds of propriety.

We have determined that the evidence is not enough to |
Justify revocation of petitioner’s registration either on i
the ground of incompstency or of gross negligence. We
believe there is evidence of misconduct of g relatively
minor character. The Board revoked the registration of
petitioner with no assurence that it will ever be restored.

For doing scme welding such a pemalty shocks the court. %

A short suspension we consider to be the greatest penslty
that should in good conscience be imposed and even a reprimand
might be in order., The Imposition of a penalty is a matter
which should be in the province of the Board and the court
should not interfere unlees the penalty is so severe as to

be arbitrary #nd capriciocus. We could modify the penalty

in this case (Lewis Realty v. Wia. R E Brokers Bd., 6 Wis (2d) 99)
but choose not to do so. We will remand the case to the ]
Board to impose a penalty 1if it chooses to do so upon

the petitioner for his violation of IND 53.16(13).

the judgment in accordance with this opinion and, after
submitting it to opposing counsel for approval as to

|
He direct the attorneys for petitioner to prepare l
form, present it to the court for entry. E

|
23 |
pated March____, 1972

BY THE COURT

| W. L. JACKMAN
Judge

4.
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STATE OF WISCONSIN
BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGINEERS,
DESIGNERS, AND LAND SURVEYORS (ENGINEERS' SECTION)

IN THE MATTER OF THE REVOCATION .. FINDINGS OF FACT

OF THE CERTIFICATE OF REGISTRATION * " CONCLUSIONS OF LAW f
AS A PROFESSIONAL ENGINEER OF FRANCIS AND ORDER %

J. VIVIAN, RESPONDENT (E-7378)
_ . |
This action coming on to be heard before the Engineers' Section of , ﬁ
“the Examining Board of Architects, Professional Engineers, Designers, and é

Land Surveyors on the 27th day of September, 1971, pursuant to notice duly

- -

given, and on the complaint of said Beard, and the complainant having appeared
- by Sherwood K. Zink, Attorney for said Board, and the respondent, Francis J,
Vivian, having appeared in person and by his Attorneys, Risser, Risser and
Eckerle by Fred A. Risser, and the Engineers' Section of the Board having
heard the evidence, and being advised in the premises, makes the following:

o ‘ FINDINGS OF FACT

1. That Francis J. Vivian, of 571 Park Lane, Madison, Wisconsin, is
duly registered under the provisions of Section 443.01, Wis, Stats., as a

Professional Engineer, certificate mumber E-7378. '

2. That C. F. Hurc is the Secretary of the Examining Board of Architects,

L it M e A B T e, T B BT P T A A L

Professional Engineers, Designers, and Land Surveyors and was duly authorized

by the Engineers' Section of said Board to institute this proceeding under

e
Tt LN

the provisions of Section 443.01(13), Wis. Stats.

'
14 e
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3. That some time prior to July 4, 1970, the respondent, Francis J,

Vivian, was employed by Smart Motors Inc., a Wisconsin corporation with its

[ LerY
S el e

business address at 5901 Odana Road, Madison, Wisconsin, to prepare plans and
specifications for, and to supervise construction of, a garage addition to

be constructed at 5901 Odana Road, Madison, Wisconsin.
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4. That the respondent prepared the plans and specifications for,

and, at all times mentioned hereinafter, was responsible for supervising

the construction of, the aforesaid garage addition. i

5. That, on or about December 10, 1970, a portion of said garage
addition collapsed.

6. That said collapse was caused by the failure of an “open web frame

truss" which had been designed by the respondent.

N ™

7. That the said truss was not designed or constructed to support a

‘e

reasonable live load. |

I

'8. That the data submitted for approval to the Department of Industry,

* Labor and Human Relations, for the portion of said structure which collapsed,

contained inconsistencies.

9. That the respondent performed welding on the said garage addition

N
RT L s e R

-

without being certified by the Department of Industry, Labor and Human
Relations, as required by Section IND 53.16(13), Wis. Adm. Code.

CONCLUSIONS OF LAW

1. That the failure to design an "open web frame truss" which would

support a reasonable live load constituted incompetency, and that the failure

to correct said design prior to comstruction constituted gross negligence,

in the practice of Professional Engineering by the respondeﬂt.
2. That performing welding for a project being constructed under his
supervision, without being certified as required by Section IND '53.16(13),

Wis. Adm. Code, constituted misconduct in the practice of Professional

Engineering by the respondent.

T e e e S 3 vtk WL w0 e i LAY W i e
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3. That it is in the public interest to revoke the certificate of

4

registration as a Professional Engineer of the respondent, Francis J. Vivian,

ORDER

NOW THEREFORE, IT IS ORDERED, that the certificate of registration,
number E-7378, of the respondent, Francis J. Vivian, as a Professional

Engineer, be, and the same hereby is, revoked; that said revocation is to

Ay

- i
‘J
- - - - e . w6 e T e P

- - e
- E e e e L i ki 5 S S St e " - kit -r,'v'!_!‘
R e Ll i R D » G LR e U I 3 e

3 TR, 5
i v e 3
. M . R - - N . - u
g e P : ' - o = EES “ - b
x (SN PRl Lo - . B




— — T A i s
i
— . R o
take effect 30 days from the date of service of this Order; and, that |
consideration to an application of Francis J. Vivian, for the reissuance i
!
of a certificate of registration as a Professional Engineer, will not be ’
considered prior to six months after the effective date of this Order. 4
IT IS FURTHER ORDERED, that a copy of these Findings of Fact, Conclusions )
of Law, and Order be served upon the respondent, Francis J. Vivian, by
certified mail; and, that on or before the effective date of this Order, the
respondent, Francis J. Vivian, deliver to the office of the Examining Board :
of Architects, Professional Engineers, Designers, and Land Surveyors his :

. a0
certificate of registration as a Professional Engineer, number E-7378 and 1 |
his current renewal card. ’ ;

Dated this  11th day of October  , 1971. ‘
f EXAMINING BOARD OF ARCHITECTS, %.H
PROFESSIONAL ENGINEERS, DESIGNERS, s
AND LAND SURVEYORS (ENGINEERS' SECTION) g
_;(
: By: Pierce G. Ellis "o
- g Pierce G. Ellis, Chairman é ,
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STATE OF WISCONSIN
BEFORE THE EXAMINING ECARD OF ARCHITECTS, PROFESSIOHAL ENGINEERS,
DESIGNERS, AND LAND SURVEYORS (ENGINEERS' ss:cmq) T
1N THE MATTER OF THE REVDCATIDN DF
THE CERTIFICATE OF REGISTRATION AS A NOTICE COF PEﬂmI G
PROFESSIONAL ENGINEER OF FRAUCIS J.-
VIVIAN, RESPCMDENT (E-7378) -~ - Case 971 E-
Y0: Feancis J. Viviam . . L
£71 Park Lane -1 ©F Tha revboieg fumrd of spthitands, Professinrgd
Hudison H1Su0131“ y
Lzt Supve oo L s arorey pF IEs Zuata a7 WY soagn,

~ PLEASF TAKE HOTICE, Tha* a hearing wi11 be he1d an the 13th day of

REEIN

August. 1971 a* ]10 Horth Henry Strect, Ma *130n, wis.ausin, at 10 e

by ¥
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- R Nt rovmed
STATE OF WISCONSIN

£ ¥l

BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGINEERS,

It THE MATTER OF THE REVOCATION OF _
THE CERTIFICATE OF REGISTRATION AS A -¢ -=*ditG.  COMPLAINT
PROFESSIONAL ENGINEER OF FRANCIS J. -

_VIVIAN, RESPONDENT (E~7378) T L oo w3t 02V Case #71-E-)

3 s - - L o *
AU T S S Y e T A A G S0 O S N U S A A - - e L - oL T T Y e 9 W e

.= 1. The Engineers' Section of the Examining Board of Architects, Professfonal

Engineers, Designers, and Land Surveyors, an agency of the State of Wisconsin,

by C. F. Hurc, its Secretary, complains against the respondent, Francis J.

- f ¥ P R £

Yivian, and alleges: - 77 =5 0 LD aBRL Dl w13)y L i

rﬁzﬁﬁlﬁ'7o " That the respondent, Francis J. Vivian of 571 Park Lane, Madison, -

¥isconsin, {s duly registered by the Engineers' Section of the Examining Board

' _of Architects, Professional Engineers, Designers, and Land Surveyors, under =

Tre

the provisions of Sectfon 443.01, Wis. Stats., as’a Professfonal Engineer;™”

certificate number E-7378. - Tt tewd gl g aeTend S irnturad Jardadge 8% 4

h-wﬁ; 2. "That €, F. Hurc 1s the Secretary of said Engineers' Section, and has

been directed by said Section to institute these proceedings to revoke the
registration, as a Professional Engineer, of said Francis J. Vivian, pursuant
to the provisions of Section 443.01, Wis. Stats, :-omiuet In Th2 practics
Ir 3. on fnformation and belief, that on or before July 24, 1970, the re-
spondent was employed by Smart Motors, Inc., a Wisconsin corporation with its
business address at 5901 Odana Road, Madfson, Wisconsin, to prepare plans and
specifications for, and to supervise construction of, a garage addftion to be

constructed at 5901 Odana Road, Madison, HWisconsin.

Oﬁp& 4. On information and belfef, that the respondent prepared the plans

and specifications for, and at“all times mentioned hereinafter, was responsible

for supervising the construction of, the aforesaid garage addition.
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&gﬁf 5. That, on or about December 10, 1970, a portion of said garage
7 addition collapsed.. -5 iz - e g e —

, /;fﬁ ‘6 On information and beljef, that safd collapse was caused by the

E%j;;ﬁ failure of an “open web rigid frame truss” to support a snow load of approxi-

.
k !
i F 4

P T T

Amately four pounds per square foot on the roof of said additien. . -

o't 2 7.:70n information and belief, that the said trusses were not designed

N or-constricted to support a reasonable live loading. Tty
AT ;yaisL:B. On information and belief, that the said coliapsed portion of =l

gg‘//the building did not conform to the plans and specifications submitted to

the Department of Industry, Labor and Human Relations for said structure.
W

| ;}ﬁéﬁﬁ 9. On information and belief, that the welding for sald project was
‘.’!L_:“.'f‘ P * . - .
%Q“i performed by a person or persons not certified by the Depariment of Industry,

Labor and Human Relatfons, contrary to Section Ind. 53.16 (13}, Wis. Adm. S

Code, and that the respondent supervised, or aqtua]Iy performed saild welding.
B}ﬁ}pp 10. On information and belief, that ihe welds made-weré 1;adequate. e S
S}E}P 11. On information and belief, that the respondent prepared plans for =
the rcpair of the safd building which provided for the use of beams and other

welded material that was inadequate and had {ncurred structural damage as a

result of the said collapse. /" - = (t#Q-
{ bt Y

e e i (i

/f’wmﬂEé}by*]Z.'hThat the“impropéFmaggign and sqEEExision»ef—censtruct%on'of the
/
, said butlding addition, as alleged 1n paragraph 7, by the respondent,

constitutes gross negligence, incompetency and misconduct in the practice

of Professional Engfneering, pursuant to Section 443.01 (13), Stats.
‘Pﬁﬁp 13. That the supervision of construction of a building which does

not conform to plans and specifications, constitutes gross negligence,

incompetency and misconduct in the practice of Professional Engineering,

pursuant to Sectfon 443.01 (13), Stats.,

KL :
Sg&’14. That supervising, or actuaily performing, the welding on said :
trusses contrary to Section Ind. 53.16 (13}, Wis. Adm. Code, by the
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respondent, constitutes gross negligence, fncompetency and misconduct in

the practice of Professional Engineering, pursuant to Section 443.01 (13),
Stats., and Section A-E 4.06 (2), Wis, Adm. Code.

| B);bﬁ 15. That the use of inadequate and structurally damaged materials

in a building constitutes gross negligence, incompetency and misconduct

fn the practice of Professional Engfneering, pursuant to Section 443.01,

Stats.

WHEREFQRE, complainant prays that the certificate of registration as

a profassional engincer of said respondent, Francis J. Vivian, be revoked.

1

! EXAMINING BOARD OF ARCHITECTS,
PROFESSIORAL EHGInNEERS, DESIGHERS,
AND LAND SURVEYORS (ENGINEERS' SECTION)
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ViviaN, Respondent, v. IXAMINING BOARD OF ARCHI-

* i TECTS, PROFESSIONAL IENGINEERS, DESIGNERS AND °

LAND SURVEYORS, Appellant,
No. 179, Argued November 26, 1978.—Decided January 4, 1974.

1. Architeets and engincers—License—Suspension and revecation
—Secope of judicial review.

The seope of judicial review, vnder the Administrative Pro-

cedure Act, of a determinntion made by the state examining

board of archileets und professional engineers in a proceeding

tration, is the same as that preseribed in the act, ie., whether
there is substantial evidence to support the board’s finding,
giving doe welpht to its experience, technical competence and
. specialized knowledge.

AT e g S b %=

2, Architects and engineers—License—Suspension and revocation
—Statutory grounds for revocation—Distinet meaning

relaling to revecation of a practitioner's ceriificate of regis- |

.

v s .
- wriadiem st =

i

] ascribed to each. p

e Each of the three grounds set forth in see, 443.01 (13) (a) 4, : <7
Stats. (which states that an architect or professional engi- '
' . neer's ceriificate of registration may be revoked for “any - . ¥
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1
' N .
gross negligence, inecpmpetency or misconduct” in professional : . . « : » 3
practice) has 2 distinct meaning, the words being neither | Architecis and cn;:m.eers—-Lfccnse—- Gr(fss nepligence —Fx}ﬂ-
entirely synonymous nor interchangeable, in that incompetency : ure to eorrect deficieney in construction plans—Cenclusion
refers to some demonstrated lack of competence or ability to | witheut factual support.
perform the professional functions, gross negligence involves | Since there is no cvidence in the record to support the ex-
some higher degreb of failure to exereise ordinary care of ' amming board’s finding that responldont was wm'ncd. or told
N judgment in a given situation, and misconduct relates to sonte ; of the defect by state representatives, lt'S eonclusion that
deviation from a fixed duty or definite rule of conduct. ; his failure to correct his design a.ftcr notice of defect con-
. . . L stituted gross negligence is not sustained.
e 3. N\ Architects and cegineers—License—Suspension and revoeation :
—*“Incompetency” as a statutory ground-—Meaning as ap- Architects and engineers—License—~Engincer’s deficiency in
klied to one or more acts. design—*Gross negligence™—Absence of beard f{inding—Re-
Tho\meaning of the teym “mcompetency” as used in sce. mand for {actual determination.
413.6%, (13} (a} 4, Stats,, is not rostricted to continued or re- Beeause the board's delermination of pross negligence was
beated \uets, becavse a single instance of failure to use ore based only on the respondent’s failure to corrcct the desigm
d:nary. sre or single act neghgently performed may under after warning, albeit unsuppoeried by the record, but did not
some cuicpmstances demonstrate a lack of ability required of determine gross negligence based on the error itself, the pro-
a professyaal man in a licensed and specialized profession. 1 ceeding 1s remanded for a factual determination of whether
s ‘ is fai i sty “, b frame
4. Architccts yad : T e e . . . his failure to design and construct an ‘“open web f
% Discipls ,r;ni;tii_:!:“nlg‘mcnb; hbuspc:sm.n an]d rct?catlon truss” which would support a reasonable live load constituted
— ¥ ing : L HL1 R 11 proJessiona c’nglncer— e - I . T 'I .‘] . tlle oard’s ex~
Erroncous Agnelusion of “incompeteney.” grg:is‘q negligence—a matter peculiarly within b
In a proceedig under see. 443.01 (13) (a) 4, Stats., to disci- pertise. ‘
pline a licensc | engineer \fho had been engaped to design Architects and engincers—License—Irofessional misconduct—
ﬂnq supervise L'v‘ constr.uctmn of a garage addition building IIngincer’s performance of welding without certification,
“hlﬂh- fﬂllﬂpﬂetl, c\lonclusmn of *“incompetency” by the state The examming board’s conclusion, that respondent’s perform-
7] r Hrr n L ¥, H . . .
e.\ufmmng, board, ‘J,‘ redso'n of' respondent’s “failure to design ance of welding on the garage additivn without being certified
Ia'ﬂ ?1)03"“_'-41’1"1]':;11;8‘ t;uss which would support a reasonable by the ILIR Deparbment eonstituted misconduct, is supported
tve load” s held ta be erroncous, since that act, which was : g WErH
the first and only mistake mad ' Farioe b o ¢ by his adm:aamn- that he was not a cext.ﬂfcd welder, and
¢ Il i Aists mide durmy his prior years o although statutorily responsible for supervision of construe-
pr.xctu'e, c?uld not i nnd. of itself be so equated, arfd tha.t tion as part of the practice of prolessional engincering, he
getermmatmn was olherwise unsupported by substantial evi- did the welding, an intentional aet knowingly performed in
ence. violation of a known administrative rule which had the force
A 5 Architeets and enginewrs—Licenie—Suspension and revocation ; of law. ‘
—"Gross negligenee”—Diff i slio \ . . . . .
one of smrc: r:’ot of kindl erence from ordinary negligence ; Architects and engincers—License—Suspension and revocation
Ti . o s I . ! —Statutory term “misconduct”—Not constitutionally void
1e statutory ground for revoking an architeel’s or enpineer’s ; for vasueness
certificate of registration based on “gr 1 "’ ! v .
to the d s ed on “gross megligence” refers e Challenge to the validity of see. 443.01 {(13) (a) 4, Stats,, on
e degree of negligence, 4.¢., gross or grave acts as com- ' th . , i 3 h
; ) " ) . e ground of allegped constitutional vagueness of the term
Pared to less serious or more ordinary acts of neghgence, o s luct” (in th ¢ £ fossional . ing)
d in determing factuall o et : raisconduc in the practice of professional engincering 7
and 1n determining factually what constitutes gross negli- : i . i ¢ i
gence, due weight must be wiven to the exnert tecl g 1 is not sustained, because as used in the statute, the word 1
compétency and s eciatized I?ri:crll do (i, :]}\perfcnc:a,. ce ;)mc:!.d _ relates to unprofessionnl acts synonymous with unprofessional {
which is know]edgenble 5 to t\}'; € gcfo e e::amlnn:ig oar conduct, i.e., conduct that vielates those standards of pro- - 3
¢ Prolessions involved. fessional behavior established through professional experience, ' i 3
' . B
Vi :,.1 b
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Vivian v. Exumining Doard of Archilects, 61 Wis. 2d 627.

APPEAL from a judgment of the circuit court for Dane
county: W. L. JACKMAN, Circuit Judge. Modified and,
as modified, effirmed.

Facts.

On July 13, 1971, the appellant, Examining Board of
Architects, Professional Engineers, Designers and Land
Surveyors, a state agency, filed a complaint against
respondent, Francis J, Vivian, a registered professional
engincer, alleging that his aets in designing and super-
vising the construction of a garage addition building that
collapsed constituted gross negligence, incompetency
and misconduct, contrary to see. 443.01 (13), Stals., and
sec. A-E .LOG (2), 1 Wisconsin Administralive Code.

On Qctober 11, 1971, following a hearing on the com-

plaint, the appellate board entered the following findings

of Tact: (1) That respondenl was employed to prepare
plans and specifications for, and to supervise consirue.
tion of, a garage addition; (2) that respondent prepared
the plans and was responsible for supervising the con-
struction of the garage addition (that collupsed) : (3)
that the collapse was due to failure of an “open web
frame truss” which was designed by respondent and
was netl designed or constructed to support a “reason-

“able live load;” (4) that the data submitled for approval

to the state ILITR department for the porlion of the
slructure which collupsed conlained inconsistencies; (5)
that the respondent performed welding on the jarage
addition without being certified by the ILIIR depariment
as required by sce. IND 53.16 (18), 4 Wisconsin Adminis-
{trative Code,

Based on these findings of fact, the appellant board
enicred the following gonclusions of law; (1) That the
failure to design an “open web frame truss” which would
support a “rcasonable live load” constituted incompe-

(&)
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teney; (2) that the failure to correct said design prior to
construction constiluted gross negligence in the practice
of professional engineering; (3) that performing weld-
ing without being certified constituted misconduct.
Based on these findings and conclusions, the appellant
board ordered that the certificate of registration of the
respondent as a professional engincer be revoked and
{hat consideralion of an applieation of respondent for
reissuance of a cerlificate of registration as a profession-
al engineer was not to be considered prior to six months
{from the date of its order of revocation.

On March 30, 1972, the circuit court held that: (1)
Respondent was guilly of misconducet in performing
welding in violation of IND 53.16 (13), 4 Wisconsin Ad-
ministrative Code; (2) that the acknowledged mistake of
respendent in Lthe design resulting in the roof collapse
did not constilule incompatence or gross negligence; (3)
that there was no evidence from which one could infer
any such recklessness as would constitute gross negli-
gence or lack of ability to make a proper design as would
be said to be incompetence. The court remanded the case
to appellant board for imposition of an appropriate
penaliy. From the circuit court judgment, entered
March 30, 1972, the board appeals.

IPor the appellant there were briefs by Robert TV, War-
ren, altorney general, and Gordon Samauclson, assistant
altorney general, altorneys, and William Dusse of Madi-
son, of counsel, and oral argument by AMr, Samuclson and
M. Dusso.

IFor the respondent there was a brief by Risser, Risser
& Feleerle and Bicberstein, Cooper, Bracmmer, Gartzle
& Hanson and Punl C. Gartzle, all of Madison, and oral
argument by Paul C. Gartzke.

RonERT W, ITANSEN, J. The appellant board revoked
the license of respondent as a professional engineer pur-
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suant to the statute making any “gross negligence, incom-

petency or misconduct” grounds for such revecation,?
The scope of circuit court review of such board deter-

mination is preseribed by statute.® This court’s scope of

review is the same.® [Jhe issue in this case is whether

there is substantial evidence,?® not to be equated with pre-

ponderance of evidence,® thal supports the board’s find-

B e )

! See, 113.01 (13) (a) 4, Stats,

2 See. 227.20, Stats, (Administrative Procedure Act), providing:

“(1) 'The review shall be conducted by the court without a jury
and shall be confined to the record, escept that in eases of al-
Ieged ifrregularitics in precedure before the ageney, iestimony
thercon may be tiken in the eourt. The court may affirm the
decision of the agency, or may reverse or modify it if the sub-
stantial rights of the appellanl have been prejudiced as a result
of the administrative findings, infevences, conclusions or decisions
being:

*(a) Contrary to constitutional righls or privileges; or

(b} In excess of the statutory authority or jurisdiction of the
ageney, or affected by other orror of law; or

“{¢) Made or promulgated upon unlawful procedure; or

“(d}y Unsuppoiried by substantial evidence in view of the entire
record as subnutied; or

“(e) Arbilrary or capricious.”

3 See: Milwaukice v, Wisconsin Employment Relations Comm.
(1969), 43 Wis, 2d 596, 600, 168 N. W. 24 809; Secharping w.
Jolimsen (19C66), 32 Wis, 24 383, 389, 1450 N, W, 24 69l

4 See: Mihwaithee & Suburban Transport Corp. v. Public Service
Conm, {1961), 13 Wis, 2 384, 383, 108 N. W. 24 729, holding:
40t iy such relevant evidence as a reasonable mind might aceept
as adequute to support a conclusion, taking into account the
entire record including whatever might fairly be said te delract
from its weight. The latter requirement does not, however, fur-
nished a *caleulus of the value” by reason of which a reviewing
court can asscss the evidence?® (Quoling Greon Doy & W. R.
Co. v. Publie Service Commn, (1953), 263 Wis, 178, 187, 68 N, W.
24 828.)

G Margolea v. State Board of Medical Exeminers (1970), 47
Wis. 2d 499, 612, 177 N. W. 2d U563, stating: *‘Substantial evi-
dence is not equated with preponderance of the evidence. Thera
may be cases where two conflicting views may cach be sustained
by substantial evidence. In such a case, it is for the agency to

pr————
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ings, with due weight to be given to the experience,
technien] compelence, and specialized knowledge of the
bo:u-d.:'“ Neither this court nor the circuit court is to
rctrymfnc case, substituling the courl’s judgment for
{hat of the board.” Applying this statutorily mandated
standard, we will review (1) the findings of fact, and (2)
the conclusions of law.that undergird the board’s revo-
cation of respondent’s license.

Findings of fact.

The board found that the respondent was employed to
prepare plans and specifieations for and to supervise
construction of a garage addition. It found that the
respondent did prepare such plans and specifications and
was 1esponsible for the construction of said garage addi-
tion. It found that a portion of the addition constructed
collapsed, and that the collapse was caused by the failure
of an “open web frame truss,” desigmed by respondent.
As to gross negligencee, incompetency or misconduct, the
board made two material findings of fuct: (1) That the
said truss was not designed or constructed to support a

determine which view of the cvidence it wishes to aceept, . . 'Y

(Quoting Robertsen Trausportation Co. v, Pulblic Service Conun,
{1968), 39 Wis, 2d 653, 658, 160 N. W. 24 636.)

S See, 22720 (2), Stats. (Administrative Procedure Act), pro-
viding:

“(2) Upon such review due weight shall be aecorded the ex-
pericnce, technieal cotmpetence, and specialized knowledpe of the
apeney involved, as well as diseretionary authority conferrcd vpon
it, The right of the appellunt to challenge the constitutionality
of auy act or of ils application ta him shall not be foreclosed or
impaired by the fact that he has applicd for or holls a license,
permit or privilege under such act.”

? Muskeyo-Norway Consoliduted Schools Joint School Dist. No.
9w W, E. R, I (1067), 35 Wis. 2d 54D, 5G3, 151 N. W, 2d 617,
stating: *. .. the reviewing court is not to substitute its judg-
ment for the judgment of the board.” (Citing St. Joseph's Ioa-
pital v. Wisconsin Fmployment Relations Dourd (1953), 264 Wis.
d$ud, 5O N.W, 2d 448)
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reasonable live load. This is supported by substantial
evidence.® (2) That the respondent performed welding
on the said garage addilion without being certified as
required by see. IND 53.16 (13), 4 Wisconsin Adminis-
trative Code. This is conceded.® It is upon these two
findings of fact *® that the board’s conclusions of law
rest.

Conclusions of law,

The board reached three conclusions of law to support
its concluding that it was in the public interest to revoke
the cevtificate of registration as a professional enginecer
of the respondent. It found, (1) That respondent was
incompetent; (2) that respondent was guilty of gross
negligence; and (3) that the respondent was guilty of
misconduct. Each conclusion will be separately reviewed.

1. Was respondent tncompetent?

The board held that respondent’s “failure to design an
‘open web frame truss’ which would support a reason-
able live load” constituted incompetency. The trial court

% Leon Boland, a plan reviewer with the ILIR denariment,
agreed with Ergun I, Semersan, assistant chief engincer, that
the collapse was due to struciural design mistakes, poor welding
and laclk of Iateral support., Respondent Vivian testified that the
mistake in design coused the eollapse,

% Respondent Vivian testified: “I . . . did do some of the weld-
ing on the lep,” and conceded that he wus not a certified welder.

IO The board made a third finding of fact: “That the data sub-
mitted for approval to the Department of Industry, Labor and
Human Relations, fer the portion of snid structure which col-
lapsed, contained inconsistencies.” Testimony is in dispute as to
what was said or questioned in conversations between respondent
and ILUHR department representatives, but there is no dispute
as to such contacts and conversations taking place. If there swere
inconsistencies in the plans and specifieations submitted, it was
for the ILIIR department to resolve them before approving the
plans and specifications submitted. Finding no conclusion of law
reached as resting upon this finding of fact, we nole it but com-
ment on it no further,

4] AUGUST TERM, 1973. 63d
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set aside the board’s finding of incompetence for lack of
evidence. Quoling Webster as defining incompetence to
mean “without adequate ability, knowledge, fitness, ete.,”
the trial court held ag a matter of law that “a single in-
stance of a failure to use ordinary care is not of itself
incompetence,” with the qualification that “if it demon-
strates a lack of abilily to perform the professional
functions it may be incompetence as that word is gener-
aliy understood.” The trial court then struck the board
finding of incompelence, holding: “There is no evidence
from which one could infer any . . . lack of ability to
mike a proper design as would be said to be incompe-
tence.”

We are required o negalive any implication that it is
only continued or repeated azets that can constitule in-
compeleney in any situation. Where a real estate broker
violated board rules in a single real estate transaction,
this court upheld an agency finding of incompetency
based upon conduct in a single situation.'* Iowever, in
the case before us, we agree with the trial court that the
evidence does not establish incompeteney. The statute
involved makes incompetency or gross negligence or mis-
conduct grounds for revocation of license.'2 While we
have upheld revocation where the three were lamped
together as grounds for revocation,'? each has a distinet

meaning, Incompetence does refer to some demonstrafed +

14 Sailer v, Wisconsin Reul Estate Dlroliers’ Bowrd (19L8), &
Wis, 24 341, 92 N. W, 2d 811. (Cited and followed in lLetvis
Recalty v. Wisconsin Real Estate Brokers' Board (1959), 6 Wis.
2d 99, 106, 94 N. W. 2d 238, Cited with approval in Ford v, Wis-
consin Real Istate Examining Board (1970), 48 Wis. 2d 91, 108,
179 N. W, 2d 786.)

2 Sce. 445.01 (13) (a) 4, Stats,

'3 Kuchnel v, Registration Board of Architects (1943), 243 Wis,
188, 191, 9 N. W, 2d 630, upholding an apency finding that an
avchitect was guilty of “gross negligence, incompetency, and mis-
conduct in the practice of archilecture® as a result of several
tiets in conncetion with two buildings.
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lIack of competence or abilily to perform the professional
functions. Gross negligenee does involve some higher
degree of a failure to exercise ordinarvy care of judg-
ment in a given silualion, Misconduct does relate to
some deviation fiom a fixed duty or definite rule of con-
duct. The three words are not entirely synonymous nor
complefely inferchangeable.

We deal heve not with the board’s findings of fact, but
with its conclusion of law that the facts found warrant
concluding the respondent was incompelent, rather than
negligent or grossly negligent, in failing to properly
design the building addition.'®* We have here an ad-
mitled error in the designing of the roof supports for a
building addill While the record is nearly devoid of
testimony bearing upon how easy it would be to make or
notice such error, the ILIIR department engincer testi-
ficd that the error was not obvious, In a letter to that
department, the respondent stated, “This has been the
first and only failure thut T have experienced duving the
cleven years of private practice, and I can nssure you,

t'Lhc last.,” We are considering here what the board, in

its conclusions of law, termed “failure to design an ‘open
web frame truss’ which would support a reasonuble live
lond.,” We would hold, under these circumstances and
on this record, that what the trinl court referred to as
“the acknowledged mistake of petitioner in ithe design
resulting in the roof collupse under siress of a normial
lond” did not conslitule incompelency. By a somewhat
different roule, we reach the samc conclusion the irial

14 See: Pubst v, Deparviment of Taxation (1963), 19 Wis. 2d
813, 322, 120 N. W, 2d 77, this court noting: “After sclling forth
its findings of fuet, in the instant ease, the board set forth its
delermination that the trust was administered in Wisconsin as
a conclusion of law and not as a finding of fuct. While the board's
lubel is not conclusive with respect to determining the substance
of the statement as either a conclusion of law or finding of fact,
we deen it significant in this case. . .

- i ————
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court reached that the {inding of incompetency by the
board is unsupported by substantial evidence in view of
the entire vecord as submitted.

2 TWas respondent grossly negligent?
In its opinion the trial court went further to hold:
“ we do not think that evidence of a single failure

to use ordinary cave in design or failure to detect th’(-:

error is cither gross negligence or incompetence . . . .7 -

While terming such single failure as “no more than an
inadvertent error,” it is clear that ihe trial court con-
sidered the failure in design and supervision to be an act
of ordinary negligence. It observed, “ITad the legisla-
ture intended that ordinary negligence was to be a
ground for vevocation of a license, il would not have
moditied the negligence as gross.” As a matter of law
then, the irial court is putling the negligent act here

in the area of inadvertence or ordinary negligence and,

as a matler of law, outside the realm of gross negligence.
The trial court, in its opinion, stated that the evidence
justificd “no more than a finding of ordinary negli-
gence,”

In holding gross negligence not applicable to the acts
of respondent, the trial court eited and relied upon the
Biclsii Case ' as implying a course of conduct, in the
trial court’s words, “so reckless or in wanton disregard
of the rights and safety of others as to evince a willing-
ness to cause injury or damage.” But Biclski makes
clear that, initially, the difference between ordinary and
gross nepligence was a matter of degree, not a difference
in kind.'® The decision tells not only how, but why,
gross neglipence “acquired by metamorphosis a new
nature” in torl, and parlicularly automobile accident

18 [Holskel v, Schulze (1062), 16 Wis, 2d 1, 114 N, W, 2d 105
10 1d, ot pages 14, 15, stating: *. . . Gross negligence is . ..,

appurently considered in terms of degree, rather than kind of
neplinsonee Inoour curly cnses,”
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cases.'” There is no reason for importing that judicial
history and result into the term *“gross negligence” in
this statute governing revocation of engincers’ licenses.
As here used, the term “gross nepliggence” refers to
degree of negligence, exaclly as the term tradilionally
did. Even as the term “unprofessional conduct” has a
different meaning and application in various professions,
80 the lerm “gross negligence,” applied to an architect
or professional engincer, dislinguishes between gross or
grave acls of negligence as compared to less scrious or
more ordinury acts of negligence. The legislative coni-
mand that due weight is to be given to “the experience,
technical compelence, and specialized knowledge of the
agency involved,” '8 in delermining what is gross negli-
gence, indicates the determination of the grossness of the
negligence is to be made by those knowledgeable ag to the
articular profession involved,

While properly included in a conclusion of law, we see
the determination of whelher admitied nesligence is of
such a degree as to constitute gross negligence as essen-
Lially a fact-finding process. Cerlainly it is a determina-
tion in which experience, technical compelence and
specialized knowledge are required, where the {inding

17 Id. at page 15, staling; “It gradually waxed strong in {lesh
and spirit on such {erms as ‘such a degree of rashiess or wanbon-
ness which evinced a total want of eare,” or ‘a willingness to harm
although such harm may not have heen intended,” ‘rashly,’ ‘reck-
lessly,’ and ‘wantonly,” ‘little less than an intentional wrong,!
‘willingness to perpetrate injury,’ or ‘a purposc to tuake known
chances of perpeirating an injury. Gradually, gross neglizence
acquired by metamorphesis a new nature:-—ordinary negligence
lay in the ficld of inadvertence but gross negligence in the field
of actual or constructive intent to injure, and the two did not
grade inte ench other. When the drinking cases increased in
number, we reached the point that the concurrence of causal
ordinary negligence and intoxication, as a matter of law, was
gross negligence.”

18 SBee. 227.20 (2), Stats, (Wisconsin Administrative Procedure
Act)o
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concerns the degree of negligence in 2 fai_lu‘re to act of
& profcssional man in a licensed and spfzcmhzcd profes-
cion. A lay person would suspeet that failure to pro;?urly
design or construct a roof is more serious than tl.ue fmlu‘re
to properly design and build a doorjamb or windowsill.
But such lay person might consider the slightest over-
sight to be gross negligence if it were causal!.y connected
to the collapse of a church or school vymnasium ron on
the night of its public dedication progran. Expcrmn_ce,
competence and specialized knowledge of the profcg%s-wn
and its standards are certainly helpful in determining
whether a failure io exercise care was grossly negligent.

Tlolding that the determination of whether t‘he failure
to properly design or supcrvise the construction 9f the
roof supporling truss was or was not gross negligence
is o maiter for the board to determine, subject to the
scope of judicial review, we here would remand .the case
to the examining board to make such determination.

1t is true that the appeilant board found the vespon-
dent guilly of gross negligence, but it did so stating that

“{he failure to correct said design prior to construction -

constituted gross negligence.” This cannot Le read as &
generalized reference o the fact that the rcsp(.m_dent
supervised the construction and thereby had additional
opportunitics to notice and correct the defect in the plans
and specifieations. Driefs and arguments make clear
that the holding is that the respondent failed to correct
his plang and caleulations after being warned or notified
by state engineers of probable defects. On this point the
trial court opinion stated: *. .. Pelitioner was led
a-tray by some erroneous calculations which apparently
were not so obvious as to invite the express disapproval
of the Commission’s examiners of the plans, although
there is a rather cryptic handwritten note in the record
which the Board apparently construed as a eriticism or
inquiry. . . .7 The “rather cryplic” note is a penciled
notution on a letter that began “A question developed
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on stresses ., " and ended with “This also checked
out.” We hold both note and notution too vague and
melear Lo constitule nolice of possible dcfeet, much less
warning of actual defect, in the plans and spectficalions.
There was testimony concerning a conversation of re
spondent with a state assistant chiel engineer who did
not take the stand as a witness, The hearsay version of
that conversation had it ending with the state chgineer
Leing “salisfied.” While it is {rue that respondent failed
to correet the plans and specifieations while he was
supervising the construction, there is no evidence in this
record to sustain a finding that he was warned or told
of the defect by stute representatives. There is no find-
ing of fact that he was so warned or put on notice. On
remand, the sole queslion as to gross negligence is to be
whether the failure to design and construet an “open web
frame truss” which would support a reasonable live load
constituted gross negligence.

3. Wus respondent guilty of misconduct?

The board found thal “performing welding for a
project being constyucted under his supervision, without
being cerlificd as required by Section 1ND 53,16 (13),
Wis. Adm. Code, constiluted misconduct in the practice
of Professional Engincering by ihe respondent” Re
spondent does not deny that he did welding on the
project involved, and that he is not a certified welder.
Professional engincers are requived to abide by provi-
sions of the state administrative code.'® Thal code
covers welder qualifications,®® inspection requirements

1D A-E 4.06, 1 Wisconsin Administrative Code, provides: ©

The architect, professionnl engincer, designer, or land surveyor:
[ .

“(2) Shall ahide by, and conform to, the prosvisions of the Wis-
consin Administeative Code and all locat culdes and ordinances:”

20 18D 53.16 (13), 4 Wisconsin Administrudive Code, provides:

“lc} Operator gqualificntions, AN welding shall be done by
skilled workmen who shall give satisfactory proof of their skill
and ability with process to be used on the proposed work.”

T N et
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T i a2
for welders, 2! and certification of qualified welders.

Respondent contends that welding does not come wath.m
the definition of professional engincering, as statutoylly
defined. ITowever, the slatute provides that “1'03[)0}351&310
supervision of consiruction” ig part o.f the practice ‘of
professional engincering.2® The we.lch-ng donq by him
as supervising engineer on the building I?I‘OJ’CCT» {alls
within the scope of “responsible supervision” of tf-le
construction project.2® His welding work was.done in
the practice of professional enginecting. The trial cogrt
held that “the pelilioner doing welding for the job

21 Ixp G316 (153Y, 4 Wisconsin Administrative Code, prov:‘dcs:

“(d) Qualfications and mspeelion requrements for wL_himy op~
crutions end operators. 1. The slate vuilding code provides that
the depnriment of industry, Tubor and human rcluu?ns shall de-
termine necessary data, tests and other evidenee required to prove
the merits of materials, methods of construction and devices used
fn the construction, alteration and equipment of buildings or
structures, and further, in conuection with welding, requires such
work to be done by skilled welders who must give satisfaclory
proof of their skall and ability.”

21nND 53.16 {13) (d}, 4 Wisconsin Administrative Code, pro-
vides:

«3. Al welding operators employed as such in executive work
cuvered by the Wisconsin state building code shall be previously
qualificd by tests as prescribed herein. These qualification tests
shall be performed under the supervision of an approved testing
Liburalory or commercial testing engineer who will certify te the
departwent of indusiry, labor and humun relations that the op-
erator has passed the preseribed qualification tests.”

23 Joc. 443.01 {(2) (d), Stats, provides in pertinent part:

“{d) The praclice of professional engineering within the mean-
ing and intent of this seclion includes any profussional scrvice,
requirimg the application of engineering principles and data, where-
in the public welfare or the safeguarding of life, health or prop-
erly is concernced and involved, such as consultation, investigation,
eviluation, planning, desiga, or responsible supervision of con-
struction, alteration, or operation, in connecbion with any publie
or privale uiilities, structures, projects, bridges, plunts and build-
ings, machines, equipment, provesses and works. , , " (Emphasis
supplied }

25 Sear Kuchael v, Registration Doard of Archilects, supra,
fuotnote 13, stating at page 197: “ .. Even though Kuychnel

v,
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without being certified was an intentional act knowingly
done in violation of a known administrative rile which
has the force of law,” and that the linding of misconduct
is here supported by substantial evidence. We agree.
Finally, respondent argues that the statute providing
for revocation of license for misconduel is uneonstitu-
tionally vague. The statute refers to “misconduct in the
practice of . . . professional engineering as a registeved
professional engineer.” The word “misconduct” has a
broud scope, and a wide range of meaning “according to
the different connections in which it is used.” 25 As used
in this statute it clearly relates to unprofessional acts,
and is synonymous with “unprofessional conduct,” con-
duct that vielates those standards of professional be-
havior which through professional experience have be-
come established.?¢ We do not find this statute, on its
facé, to be unconslilutionally vague. As applied to

might lawfully have made plans and specifications oy supervised
the croction of those dwellings in some eapacity other than that
of architeet, he in fact was not acling in any such other capacity
in yelution to planning and supervising of the Cales and Jensen
dwellings. The evidenee in respect thereto clearly shows that he
nob only represented himself as a professional architect, but con-
tracted to furnish his serviees in thut capuacity and that his
services were engaged in reliance upon such represenlntions. Con-
scquently, the proceedungs, deteimination, und the revocation of
his cortificate of registrallun beeause of his gross nepligenee,
incompetency, and misconduct in the praetice of architeciure, were
elearly within the jurisdiction of the heard.”

26 58 C. J. 8, dlisconduct, pp. 817, 818.

26 Seer State v. Preston (1968), 38 Wis. 2d 582, 157 N, W. 2d
615, 154 N. W. 2d G81. Sce aldo: Reyburn v, Minnesola State
Boa~d of Optomctry (1956), 217 Miun, 520, 78 N, W. 24 351;
Kansas State Doard of Healing Arts v. Foote (1968), 200 Kan.
447, 4346 Poe. 2d 828; Moore v, Bourd of Trustces (1972), 88 Nev.
207, 495 Pac. 2d G053 Board of Medical Examincrs v, Mintz (1963},
233 Ore. 441, 378 Pac, 2d 945; Maiter of Bell ». Board of Regents
(1946), 205 N. Y, 101, 65 N. L. 24 184; In re Hawkins (1973),
17 N. C. App. 318, 104 S. B, 24 540; Martinez v. Texas Stato
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respondent, there is no shadow of r.ight to clfxlmg :ait;e;
ness. The respondent co'nccde-s a deliberate v}z?ta i 3(3 (L
provision of the admimstmtwe_ code qndﬂt :11 CI()) n&
quires licensed professional engineers to abide by, a

conform to, the provisions of the Wisconsin Administra- |

tive Code and all local codes and ordi_nartccs.” 27 Gweg
the specificity of this charge and the finding of facl at‘l.
conclusion of Iaw as lo the welding work, we see no basis
for claim of vaguencss as applied lo respondcx}t. The
trial court in its opiuion, stated: .. We‘ yelleve the
standards for revocation are sufficiently definite so that
members of the profession should have no trouble stay-
ing within the bounds of propriety.” We agree, :tnd h.old
the finding of misconduct based on 1'esp011(}etxt s doing
the welding work to be supported by substantial ewd‘en'ce.
The trizl court remanded this case to tl}c examining
board lo impose a penalty on respondent, if it chose -to d-o
so, upon the board defermination, uphc-ld by the c1rcu}t
court, that respondent was guilly of nnscondu‘ct‘ for 1.113
violation of IND 53.16 (13), 4 Wisconsin Administrative
Code. We enlarge the nature of the remand to add thz'xt
the examining board delermine whether the respondent’s

Board of Medical Exammers (Tex. Giv, App. 1972), fl76 S. “.N.
93 400. Sce ulso: State cx vel. Iichey v. Neenal Police & Fire
Comm. (1870), 48 Wis. 22 575, 180 N. W. 24 743; State ex r‘c;rl.
Gudla v, Civil Scrvice Comm, (1065), 27 Wis, 2d 77, 133 N. W.
2d 799, ) ] oo to ad

27 ap; 4.06, 1 Wisconsin Administrative Code, relating to ad-
herence to statutes and codes, providing: )

“girict adhercnee to practiee requirements of rcl_atcd sections
of the Wisconsin statutes, the Wisconsin Admm}strn'fwe Code, ?.nd
all toen! codes and ordinances should be maintained in all services
rendered. The architect, professional engineer, designer, or land
Burveyor:

*
...

“(2} Shal abide by, and conform to, the provisions .of the ?’is—
consn Administrntive Code and all local codes and ordinances,
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failure to design and supervise the construction of an
“open web frame truss” which would support a reason-
able live load constituted gross negligence. If the board
determines such failure to design and supervise to consti-
tule gross nepgligence, it shall impose a penalty appro-
priate to its finding of gross negligence and misconduct. *
If the board delermines such failure to design and super- -
vise to have been an act of ordinary negligence, it shall
impose a penally appropriste to its finding of an act of
misconduet as to the welding

By the Court.—Judgment appealed from is modified
to expand the nature of remand to the board to include a
determination of whether respondent’s design error con-
stituted gross negligence and, as modified, affirmed.
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