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Mr. James F. Biagi - . o
' 256 W. Rockwell St. X ' :
R - Elkhorn, WI 53121
| L Dear MWr, Biagi: ’ B
. As a result of the judgment entered in Dane County Circuit Court on
a - November 7, 1972 in the case of Biagi v. State of Wisconsin Examining
Board of Architects, Professipnal Engineers, Designers and Land Surveyors
’ #136-037, your certificate of registration as a land surveyor will be
- suspended until November 6, 19?3
" - Would you please return your: renewal card to the Exam1n1ng Board
. ,.;S‘incpr'a'ly, : ) - '
| “William Dusso R
o - Board Counsel . - ‘ o
‘ "L WD/ dor S P
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STATE OF WISCONSIN CIRCULT CQURT DANE counzd i

$#136--037
JAMES F. BIAGI,

¥

Petitioner,

v MEMORMANDUM DECISION
B

STATE OF WISCONSIN EXAMINING BOARD
OF ARCHITLCTS, PROFESSICGNAL
ENCINEERS, DESICNL?S AD LAND
SUKXVEYORS,

»
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ReapOndent.

~

This is a petition for review under the provislons of Chapter 227,
Stats., of an order of the Examining Board of Architects, Professional
Engineers, Designers and Land Surveyors, dateé March 8, 1972,
puspending petitioner's certificate of registration for cne year.

Proceedings to revoke the registration of petitioner, James F.
Blagi, were initiated on a motion by the Land Surveyor's Section of
tha LExamining Board, pursuvant to the Wisconsin Administrative Code
sec, A-E 3.02(2) implementing sec. 443.02{8) (b), Stats., and a
hearing was held on February 18, 1272, The complaint of the
respondent alleged--and the petitioner admitted--that petitioner
signed, scaled and recorded three certified survey maps for a tract
of land in the Town of LaGrange, Walworth County, Wisconsin, which
created eleven (l1ll1) parcels of land less than 1-1/2 acres in size,

The Board concluded that this created a subdivision of land contrary

to the provisiens of Chapter 236, Stats., and was misconduct on the
petitioner's part. In addition, the Board found as a fact that the
survey maps themselves were deficient in that they contained technical
errox, thus failing to conform to the requirements of sec, 236.34,
Stats. And this, the Board concludedfcnnstituted negligence, though
not gross nagligence, on patitioner's part. These findings and conclu-
gions led the Board to order the suspension, pursuant to sec. 443.02
{(8) (a), Stats., from which action this petition for review was
instituted. '

Although the petitioner enumerates all the statutory grounds for
review under sec., 227.20(l), Stats., his appeal to this court really
focuges on only two: (1) that the entire record as submitted does
not present substantial evidence to support the Board's conclusion
that petitioner's actions constituted misconduct; (2) that the
admigssion into evidence at the hearing of a letter from Mr. Lloyd Jensen

to the beparument Of LocAl ALLalls and wevelioumont (Cooplainant's
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Exhibit P (Tr. p. 29)) which contributed to initiation of the
Board's inguiry into petitioner's actions, without the actual
appearance of d¥r. Jensen, amounted to a denial of petitioner's
constitutional right to subpoena, gonfront and cross-examine his
accuser. See Bec, 227,20(1) (c), Stats,
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In the court's opinion, petitioner's f£irst contention is without
merit. A tract of land divided into eleven parcels of less than
1-1/2 acres in size is a subdivision by definition in sec. 236.02
(8) {a), Stats,, and, therafore, the recording by petitioner of the
tract wasg, in effect, the recording of the plat of a subdivision

i
b
H

without approval as reguired by sec, 236,10, Stats., Petitioner's
course of action thereby violated sec. 236.03(1), Stats., which
provides: : } ’ : .

L
-+

"Any divieion of land which resulta in a subdivision
ag aefined in g. 236.02(8){(a) shall be . . .
surveyed and a plat thereof approved and recorded as
reguired by this chapter,” (Emphasls acded.)

Misconduct includes in ita core reaning the notions of uniawful
conduct as heretofore described and the failure to follow an
established and definite rule of action as get forth in the Wisconsin
Administrative Code sec. A-E 4.06., See, e.q., Hatfield v, New Mexico
State Bd. of Registration for Professional Engincers and Land
Surveyors (1956), 60 N.M. 252, 290 P. 24 1077, 1080. Since, by
petitioner's cwn admission, he did in fact record what was in legal

affect a subdivision plat lacking the necessary approval, the

Board's decision that there was a serious violation of Chapter 236,
riaing to tha level of misconduct in the profession of land surveying,
was warranted.

Petitioner challenged the Board's finding as to his credibility
and argues, in effect, that speculation by the Board as to petitioner's
true motives for subdividing the tract are what motivated the Board
to act., However:

"The courts will not incuire into motives which impel
action by the administrative agency, for that does

not affect the legality or validity of the action
except where it involves fraud, malice, or intentional
wrongdoing.” 2 Am. Jur. 2d, Administrative Law,

gsec, 677, p. 559, citing Louisville & Jefferson
County Hetropolitan Scwer Dist. v. Joseph E. Seagram
& Sons, 307 Ky. 418, 211 &.W. 2d 122, 125, and Wiley
v. Oklahoma Natural Gas Corpany, 429 P. 2d 957, 558
{Gkia., 1967Y.

The court is catisfied that the Board's finding that petitioner was

-
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it is for the administrative body to pass on the credibility of
witnesses appearing before it, and not for the reviewing court.
73 C.J.5., Public Administrative Bodies and Procedure, sec. 270,
p. 631,

As to petitioner's second contention, the Jensen letter was not
used by respondent as evidence of Biagi's misconduct. The letter,
apparently, was introduced by respondent's counsel at the request
of petitioner's counsel for the purpose of clarifying another
letter dated March 2, 1971, from Robert J. Chittenden to Lloyd L.
Jensen and marked Respondent's Exhibit A (Tr. pp. 28-29). While
it rmay have been Jensen's letter which initiated the investigation
by the Board of the three certified survey maps, Jensen was not the )
complainant, i.e., the accuser in the action. Moreovexr, the petitioner
could have subpoenaed Mr. Jensen had he so chosen. Sec. 15.08(5),

NI TN T

Stats, Pinally, it is unnecessary for the court to rely on the
verity of Jensen's letter to conclude that there is substantial
evidence to support the Board's conclusions. '

Accordingly, the orcder of the Board is affirmed, and counsel for
respondent may prepare an appropriate judgment for the court's

signature.
RN

hated: October 11, 1972.
BY THL COURT:

Ve

/8/ ¥illiam C., Sachtbn
" william C. Sachtjen, Judge
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; " STATE OF WISCONSIN . |
| “BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGIMEERS,
:DESIGNERS? AND LQND SURVEYCRS (LAND SURVEYORS' SECTION)
In THE MATTER OF THE REVOCATION OF » R o
THE CERTIFICATE OF REGISTRATION AS A =~ HOTICE OF HEARING ' 23
LAD SURVEYOR OF ORWES F. BIAGL, . .. o 7. :
RESPONDENT (S-272) o R P A AT T }
i~y CE. ‘Ef. E 'a [VLERS et i o E
------------------------------------------------------------------------- i
P S ' v e, En o Domyla o4, Lo Seoaradng, Lhr ren o0 Al :
“T0:" James F. Biagi Crmo R R e H
v .. €96 W, Rockwell St. | : }
¥4 23 glkhorn, Wisconsin - ! ;i
'PLEASE TAKE MOTICE, That a hearing will be held on the 18th day of ° g
- February, 1972, at 110 Morth Henry Street, Madison, Wisconsin, at 10:00 -~ :
. S . C o . .
"o'clock in the forenocon, or as soon thereafter as the matter can be heard, T
on the question‘of whether the certificate of registration as a Land k L
Surveyor in the State of Wisconsin, herctofore {ssued to the above named >y E;
. . . i -_E
‘réspondent, pursuant to Section 443.01, Wis. Stats., should be revoked °~ s
by the Examining Board of Architects, Professional Engincers, Designers, :5
"and Land Surveyors (Land Surveyors' Section). The issues involved and f
the charges then and there to be considered are set forth' {in the attached ~ ]
- (I [ i £
‘Complaint, to which you are required to make answer in writing at least =~ ;
. . . o ¢
‘fifteen (15) days before the date set for said hearing. ; Ej
| - N . _ . P " - - ..f\.._’.t-:'_‘. s‘:’“ .,._,‘:i.ﬁ; _i
0¥ Dated at Madison, Wisconstn, this 17th day of January, 1972. TRt S ¥
Fams In ghe avrena oF rno cgbulee ol Do oo daterrtd Laur £, disconsty, and %é
. .. b
| R Co T T T T EXAMINTNG BOARD OF ARCHITECTS, :
. PO e e PROFESSIONAL ENGINLERS, DESIGHERS .
e o ) * AND LAND SURVEYORS i
, e e (LAND SURVEYORS' SECTION) 2
L N AT " C/F. Hurc, Secretary

Complaint's Attorney:

Sherwood K. Zink
110 N. Henry St.
Madison, WI 53703
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BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGINEERS, —

DESIGNERS, AND LAND SU

N [ T

RVEYORS (LAND SURVEYORS' SECTION)
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IN THE MATTER OF THE REVOCATION OF

THE CERTIFICATE OF REGISTRATION AS - S ooy COMPLAINT - - i-=tdin
A LAND SURVEYOR OF JAMES F, BIAGI,
RESPONDENT (S-272). Case No. 70-11-50

i

A T e g T R G S G TS A O W O P G e T s P T A S I T N B e e en ol A D S A Ak P D T e e S G S e G W Ry S W A deh e e -
"o Aty - - .
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~>rcooThe Land Surveyors' Section of the Examining Board of Architects, . -~ -
Professional Engineers, Designers and Land Surveyors, an agency of the State

of Wisconsin, by C.F, Hurc, its Secretary, complains against the respondent,

" Jdames F, Biagi, and alleges:
T
LA F - That James F. Biagl, whose address is 256 W. Rockwell Street, Elkhorn,

’

Hisconsin, {s duly registered under the provisfons of Section 443.02, Wis. Stats.,
as a Land Surveyor, certificate number $-272.

J‘ ‘ ’
gt V‘Z. That C.F. Hurc is the Secretary of the Examining Board of Architects,

Professional Engineers, Designers, and Land Surveyors, and has been directed by
the Land Surveyors' Section of said Board to instftute‘these proceedings to !
revoke the registration as a Land Surveyor of said James F. Biagi, under the

i

provisions of Section 443.02 {8), wis. Stats, S e

B T R T R PUPEE PPN, T S S

S

-

i ’
653“”3. On information and belief, that the respondent, James F. Biagi, pre-

pared three (3) certified survey maps for a tract of land located in the SW 1/4
of Section 36, T4N, R16E, Town of LaGrange, Walworth County, Wisconsin, said
survey maps being recorded on pages 45, 46 and 47 of Volume 1 of Certified Survey
Maps fn the office of the Register of Deeds for Walworth County, Wisconsin, and

copjes of said maps being attached hereto and marked as cxhibits A, B and C,
VY
:;ﬁﬁj”d. That said maps contain the certificate, stamp and signature of the res-

i

pondent James F. Biagi.

GA?f§35. That said certified survey maps create eleven (11) parcels of land of

Tess than 1 1/2 acres in size, contrary to the requirements of Section 236.03,

i) 7
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gffﬁ 6. “That -said survey maps, identified herein as exhibits A, B and C, are
deficient, contrary to the provisions of Sectfon 236.34, Wis. Stats, in that
they contain gross error, and fail to conform to the requirements of Section

..236:20, Wis. Stats.. -l et T

B ST, 4 A e T m m

----- é§€§7.~.That.the.preparation of certified survey maps which create eleven (11)

R

' parcels of land of less than 1 1/2 acres without conforming to the requirements.

" “of Chapter 236, Wis. Stats., constitutes gross negligence, incompetence and ,

Ly
e e i G
misconduct in the practice of land surveying pursuant to Section 443.02 (8), k\v\’
LEOR, L % v

. = T y - .y
Wis. Stats., --- suSoFOTL Bty And el el N

o

~

© "7 WHEREFORE, complainant prays that the certificate of registration as a

“and Surveyor of said respondent, James F. Biagi, be revoked.

—
g P
- - -

7

EXAMINING BOARD OF ARCHITECTS,

PROFESSIOHAL ENGINEERS, DESIGNERS AND
LAND SURVEYORS (LAND SURVEYORS' SECTION)

By

C.p. Hurc, Secretary
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WALWCRTH COUNTY )
I, Willlam O, Ketchpaw, Hegister of Deeds of saild County do

hersby certlfy that the copy hereunto annexed has been compared by ne

with the origlnal Certified Survey .as recorded in Certified Surveys

Vol 1 Page 45 of Walworth County Records.

new on record in my office and required by law to be in my custody and
in ny office, and that sald copy 1s a true copy of sald record and the
vwhole thereof,

IN TESTIMONY WHEREQOF, I have hereunto set my hand and affixed the
seal of the Walworth County Register of Deeds at the City of Elkhern,

in said County, this 28 day of December AD. 1971

Qf,.\ Y, @Cﬁ / d"@.fﬂ/tvd
WILLIAM O. KETCHPANET
RBegister of Deeds

5 <7
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) . PLAT OF SURVEY OF
A parcel of land located in the SWj

of Section 36,
Range 16 Last,

Town 4 North,

Walworth County, Uisconuln, end described as follows,

to.lt' Comﬂenc1ng at the East i corner of said Section 36;

thence

. ) 39340 v,

2668.58 feet; thence South, 1418.67 feet;

thence viest,

33 00 feet to the place of veginning;
thence S 20°35' W,254,5 Tfeet to the

thence West, 254 84 feet;
shore of Lauderdale Lake;

thence

Soutneasterlv alon* sald shore of Lauderdale Lake 200 fect more or

less; thence S 53906! 5, 200,00 feet to
thence ~ 01°31!' = alonn said west line
to tne place of begiming.

State of Jisconsin )

County of Walworth )Sa

the west line of VU.5.Hh,
of U.S5.H, "1i2", 5?1 71

II12|1 ;
eet

I, James F.

the lands hereon described according to the official records,

Biégi

surveyor, do hereb; certify that I have surveyed
and that

the plat hereon is a corrcct representation of all lot lines and
fully %omplies wWith Chapter 236,34 of the Wisconsin Statutes of 1967,

< / b /// z m«ﬂ‘“ ko N
. A/
_\ Y ‘JT}. / ’ \} £ :,/1
cames r', piagl

I
-

WL 3272

February 20, 1971

BIAGH
A awvart r

JAME § F.
AR ADDND

‘OWNER :

e

-
s
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WALWORTH COUNTY \

L ma

gyt

"I, William O. Ketchpaw, Register of Deeds of sald County do \

e

hereby certify that the copy hereunto annexed has been compared by me

with the original Certified Survey as recorded in Certified Surveys

o —— s

AT

il AR ACE S BT .;.KEL,.DE'{;{?J.E&;M R ol

Vol 1 Page 46 of Walworth County Records.

R

now on record in my office and required by law to be in my custody and

in my office, and that said copy is a true copy of sald record and the

whole thereof.

P e

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the

seal of the Walworth County Register of Deeds at the City of Elkhorn,

in sald County, this 28 day of December AD. 19 71

9‘%{?@ O (lly s
AM Q. KETCHPA
Reglster of Deeds Y é? =

m—tem | At i = e =
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A parcel of land located in the S

JEAN BAY ~—~—~ -
ﬂ\\

LEGEND

0 IRON PIPE 2'x 30" ; 365%FT

® IRON PIPE |"x30"; t I3¥FT
PLAT OF SURVEY OF

2

I3 of Section 36, Town 4 North,

Sange 16 East, Valworth County, Wisconsin, and described as follows,
towit: Commencing at the Bast 3 corner of said Section 36; thence

S 88%24! I, 2668.58 feet; thence South, 1352.67 feet; thence Vest,
325.15 feet to the place of begimning; thence West, 436.95 feet;
thence S 03°07¢ W, 221,28 feet more or less to the shore of Lauderdale
Lake; thence Easterly along sald shore of Lauderdale lLake, 350 feet

-

more or less; thence N 20°35' E, 286,85feet to the place of beginning.

State of lisconsin
County of Walworth

Iss

I, James F., Biagl, surveyor, do hereby certify that I have surveyed

the lands hereon described accordine to the official records, and that
the plat hereon is a correct representation of all 1ot lines and

.”.

, / 7
\_ r’-s«ue’)/ /é}. A

James r, Biagi "H.L.%YZ?Z

February 20, 1971 /

OWNER =

JAMES F
BIAGI

]

<%
I
s L
BIAGI \{%
" .
[ AL oF- 3R Ee
s f, }
A BARBARA A 0
) AV

REGISTIR'S QFFICE } 5
V/aworth Co,, Wis. ) §

fully Compl{ggfg}t‘ Chapter 236.34 of the Wisconsin Statutes of 1967.

[ A

do

for record this

,?V.“L

w?ﬁt&;%;ﬁlqlﬂaA"ctﬁgﬁy

e Ay 7 aod Pecordad in Vi
et B onpoe_HZe

VMot o, Feaely i, negiler of Deeds,

J 'ﬂ"‘?(. Depoty 7+ &4
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WALWORTH COUNTY ) o T 1

. I, W1lliam O, Ketchpaw, Reglster of 'Deceds of sald County do
hereby certify that the copy hercunto annexed has been compared by me .

with the original Certified Survey as recorded in Certified Surveys

Vol. 1 Page 47 of Walworth County Records.

now on record in my office and required by law to be in my custody and

in my office, and that said copy is a true copy of sald record and the

whole theresf,

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the

seal of the Walﬁorth County Heglster of Deeds at the City of El¥horn,
in sald County, this 28 day of December A.D. 19 71 ;
- . - !
~ / v

%%/flﬂl—— a / é‘lﬁ Z‘M‘;"-"f"" - !

"WILLTAM C. KETCHPAW C[ —
Reglister of Deeds ’ﬁ /-
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PLAT bF SURVEY OF

#

A parcel of land located in the S\3 of Section 36, Town 4 North,

Ransze 16 Zast, VWalworth County, Wisconsin, and described as follows,
touit: Commencing at the East i corner of said Section 36; thence

S 88%34L' ¥, 2668.58 feet; thence South, 1352.67 feet; thence West,
762.10 fect to the place of beginning; thence West, 565.00 feet; ghence
¢ontinue West 120,00 feet more or less to the shore of Lauderdale
lake; thence tasterly along said shore of Lauderdale Lake, 617 leet
more or less; thence N,03°07' E,221.28feet to the place of beginning,

State of Wisconsin )SS
County of Walworth )

I, James ¥, Biagi, surveyor, do hereby certify that I have surveyed
lands hereon described according to the official records, and that
the plat hereon is a correct representation of all lot lines and
fully complies wigh Chapter 236.34 of the Wisconsin Statutes of 1967.

//}7
e 7 A

James F. Biagl R.L.S.-272

OWNER: JAMES F, BARBARA A,

BIAG!

a8

% ‘E? 5 .‘.’g w’l
Mbhdﬁjtm&@:

SEGISTER'S OFRICL ) S
Waiworth Co, Wix } §
reeivnd for recard thie s :
dov of Jadlessene, 19 2/ AD ai/Q 57
o'dﬁc'\d_‘fﬁ__ , and Pocorded in Vi,

,__/______n{_c_&é___.__on nag a_‘_{’_l

Ve ilooun -

. Kelchpow, Begister of {2eeds,

U_ 6- (.: e-

(/Oc.. Deputy /q_\‘x.‘/l‘{
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STATE OF WISCONSIN
BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGINEERS,
DESIGNERS, AND LAND SURVEYORS (LAND SURVEYORS' SECTION)

IN THE MATTER OF THE REVOCATION OF

THE CERTIFICATE OF REGISTRATION AS FINDINGS OF FACT
A LAND SURVEYOR OF JAMES F. BIAGI, CONCLUSIONS OF LAW

RESPONDENT (S-272) AND _ORDER

This action coming on to be heard before the Land Surveyors' Section

" of the Examining Board of Architects, Professional Engineers, Designers

and Land Surveyors on the 18th &ay of February, 1972, pursuant to notice
duly given, and on complaint of said Board, and the complainant having
appeared by Sherwood K. Zink, Attorney for said Board, and respondent,
James F. Biggi, having appeared in person, and by his Attorneys Lehman
and Seymour, by Robert F. Lehman, and the Land Surveyors' Section of the
Board having heard the evidence, ana being advised in the premises, makes
the following: .
FINDINGS OF FACT

\ ’

1. -That James F. Biagi, of 256 W. Rockwell Street, Elkhorn, Wis-
consin, is duiy registered under the provisions of Section 443.02, Wis.
Stats., as a Land Surveyor, certificate number S5-272.

2. That C.F. Hurc is the Secretary of the Examining Board of Architects,
Professional Engineers, Designers, and Land Surveyors, and was directed by
the Land Surveyors' Section of said Board to institute these proceedings to
revoke the registrat1on as a Ltand Surveyor of said James F. Biagi, under
the provisions of Section 443,02 (8), Wis. Stats.

3. That the respondent, James F. Biagi, prepared three (3) certified
survey maps for a tract of land located in the SW 1/4 of Section 36, T4N,
R16E, Town of LaGrange, Walworth County, Wisconsin, said survey maps being

recorded on pages 45, 46 and 47 of Volume 1 of Certificd Survey Maps in

the office of the Register of Deeds for Walworth County, Wisconsin,

r=
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4, That sald maps contained the certificate, stamp and signaturc of

the respondent James F. Biagi.
5. That said certified survey maps represented a division of the
aforesaid tract into eleven (11} parcels of land of less than 1 1/2 acres
in size, which constituted a subdivision of land contrary to the require-
ments of Chapter 236, Wis. Stats.
6. Tﬁat said survey maps, were deficient in that they contained
error and failed to conform to the requi?eménts of Section 236.34, Wis. Stats.
7. .That, regarding his understanding of the requirements of Chapter

236, Stats., upon the testimony, evidence, and demeanor, the respondent

was not a credible witness.

CONCLUSIONS OF LAW

1. That the preparation of certified survey maps which created a
éubdivision of land contrary to the reqdirements of Chapter 236, Uis.
Stats., constituted misconduct in the practice of land surveying on the
part of said James F. Biagi.

! . s , I
2. That the preparation of certified survey maps which are deficient

const1?uted negligence, but not gross negligence, in the practice of Land
Surveying on the part of the respondent.
3. That it is in the public interest to suspend the certificate of
registration as a Land Surveyor of the respondent, James F. Bilaqi, for a
"period of one {1) year, for misconduct in the practice of land surveying.

ORDER

NOW THEREFORE, IT IS ORDERED, that the certificate of registration,
number $-272, of the respondent, James F. Biagi, as a Land Surveyor, be,
and the same hereby is, suspended for one year, said suspension to take

effect thirty (30) days from the date of service of this Order.




IT IS FURTHER ORDERED, that a copy of these Findings of Fact,

Conclusions of Law, and Order be served upon the respondent's attorneys,

Lehman and Seymour, by certified mafl.

_—

Dated this _gtp day of March, 1972.

y EXAMINING BOARD OF ARCHMITLCTS,
h : PROFESSIONAL ENGINELRS, DLSIGNERS,
AND LAND SURVLYORS
~ {LAND SURVEYORS' SECTION)

By __ C.F. Hurc
C.F. Hurc, Secretary

-




