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STATE OF WISCONSIN
BEFORE THE DENTISTRY EXAMINING BOARD

IN THE MATTER OF

. THE LICENSE OF

HELE LY L L : FINAL DECISION AND ORDER
gEN ’ GERARD SCHMIDIKE, D.D.S.,

RESPONDENT

The parties to this action for the purposes of Wis. Stats. Sec. 227.53 are:

Gerard Schmidtke, D.D.S.
Box 132
Amherst, WI 54406

Dentistry Examining Board
P.0. Box 8935
Madison, WI 53708-8935

Department of Regulation and Licensing
Division of Enforcement

P.0. Box 8935

Madison, WI 53708-8935

The rights of a party aggrieved by this decision to petition the Board
for rehearing and to petition for judicial review are set forth on the
attached "Notice of Appeal Information."

The parties in this matter have agreed to the terms and conditions of
the attached Stipulation as the final disposition of this matter, subject to
the approval of the Board. The Board has reviewed this Stipulation and

- .. considers it acceptable. .
Accordingly, the Board in this matter adopts the attached Stipulation
and makes the following :

FINDINGS OF FACT
l. Gerard Schmidtke, D.D.S. (D.0.B. 7/4/50) is duly licensed as a

dentist in the state of Wisconsin (license # 1505). This license was first
— granted on June 20, 1975.

RECEIVED

SEP 2 8 1989 !

flapl. of Regulation & Licensi
Dinsion of Enforcement
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2. At all times relevant herein, Dr. Schmidtke was working as a dentist
in his own practice in Amherst, Wisconsin.

3. On or about February 26, 1981, Dr. Schmidtke performed an initial
dental examination on patient JB, including the taking of a panorex x-ray.

4. The patient record for this examination shows no reccording of
existing restorations, caries, periodontal problems or periapical abscesses.

5. The panorex x-ray revealed, among other things, the existence of a
large periapical abscess on tooth #9 involving the apical one half of the
distal root of #9 and extending to the mesial portion of tooth #10. This
abscess presented a condition requiring prompt intervention and treatment.

6. Dr. Schmidtke subsequently saw patient JB on June 17, 1981, June 24,
1981 and August 11, 1981 for the provision of dental care, including
extractions and routine operative procedures. Dr. Schmidtke did not provide
treatment to tooth ##9 until November 1, 1983, when a root canal was performed
on the tooth.

7. On or about September 15, 1986, Dr. Schmidtke saw patient JB
concerning tooth #9, and noted that the root tip of the tooth had fractured.

8. Dr. Schmidtke saw JB on or about September 16, 1986 for extraction
of tooth #9. During this procedure, Dr. Schmidtke extracted tooth #8 without
telling JB the reasons for the extraction, and then extracted tooth #9.

9. Dr. Schmidtke billed JB for extraction of both tooth #B8 and tooth #9.

10. On or about September 29, 1986, Dr. Schmidtke saw patient JB and
prepared teeth numbers 7 and 10 for full coverage crowns. Dr. Schmidtke then
seated the bridge covering the 7 through 10 area on or about Qctober 7, 1986. .‘//
Dr. Schmidtke failed to allow adequate healing time prior to placing this - -
bridge. ' e

11. Dr. Schmidtke's charting for the course of treatment referred to in
paragraphs 3 through 8, above, failed to accurately and completely describe
the treatment provided and therefor falls below the level of minimal
competence accepted in the profession of dentistry in Wisconsin.

CONCLUSIONS OF LAW
By the conduct described above, Dr. Schmidtke is subject to disciplinary

action against his license, pursuant to Wis. Stats. sec. 447.07(3) and Wis.
Adm Code sec. DE 5.02.

Therefor, it is hereby ORDERED that Gerard Schmidtke is hereby SUSPENDED for a




period of at least FIFTEEN (15) days. Such suspension shall be served within
six (6) months of the date of this Order. Dr. Schmidtke shall notify the
Board within thirty (30) days of the date of this order the dates that he will
serve the suspension period. Dr. Schmidtke may at his discretion serve the
suspension as fifteen continuous days, or serve the suspension as two periods
totalling fifteen days.

IT IS FURTHER ORDERED that within sixty (60) days of the effective date of
this order, Dr. Schmidtke shall submit evidence to the board of successful
completion of sixteen (16) hours of pre-approved continuing education from a
source acceptable to the Board in the areas of oral diagnosis and dental
record keeping.

FINALLY, it is ordered that the Dr. Schmidtke shall prior to the completion of
his period of suspension and as a condition of the removal of the order of
suspension, submit payment of costs for these proceedings to the department in
the amount of $1,125.00.

This order shall become effective thirty (30) days following the date of its
signing.
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GERARD SCHMIDIKE, D.D.S.,
RESFONDENT

It is hereby stipulated between Gerard Schmidtke, personally on his own
behalf, and Steven M. Gloe, Attorney for the Department of Regulation and
Licensing, Division of Enforcement, as follows that:

1. This Stipulation is entered into in resolution of the pending
investigation of Dr. Schmidtke's licensure by the Division of Enforcement (87
DEN 015.) Dr. Schmidtke consents to the resolution of this investigation by
stipulation and without the issuance of a formal complaint.

2. Dr. Schmidtke understands that by the signing of this Stipulation he
voluntarily and knowingly waives his rights, including: the right to a
hearing on the allegations against him, at which time the state has the burden
of proving those allegations by clear, satisfactory and convincing evidence;
the right to confront and cross-examine the witnesses against him; the right
to call witnesses on his behalf and to compel their attendance by subpoena;
the right to testify himself; the right to file objections to any proposed
decision and to present briefs or oral arguments to the officials who are to
render the final decision; the right to petition for rehearing; and all other
applicable rights afforded to him under the United States Constitution, the
Wisconsin Constitution, the Wisconsin Statutes, and the Wisconsin
Administrative code.

3. Dr. Schmidtke agrees to the adoption of the attached Final Decision
and Order by the Dentistry Examining Board. i

4. If the terms of this Stipulation are not acceptable to the Board,
the parties shall not be hound by the contents of this Stipulation, and the
matter shall be returned to the Division of Enforcement for further
proceedings.

6. If the Board accepts the terms of this Stipulation, the parties to
the Stipulation consent to the entry of the attached Final Decision and Order
without further notice, pleading, appearance or consent of the parties.

' RECEIVED
SEP 2 81989

{ :
Dept. of Aegulation & Licens:
Livizion of Enforcement

I
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7. The Division of Enforcement joins Dr. Schmidtke in recommending the
Dentistry Examining Board adopt this Stipulation and issue the attached Final
Decision and Order. Respondent neither admits or denies the allegations

of the Findings of Fact, but in resolution of this matter, consents
to the entry of the Final Decision and Order.

L. L itz 7/01/¢7
Gerard Schmidtke, D.D.S. Dagg__//

4

LN F [23 /S“i
Stéten M. Gloe

%ttomey Dat'e/ /
Division of Enf6rcement




NOTICE OF APPEAL INFORMATION

(Notice of Riéhts for Rehearing or Judicial Review,
the times allowed for each and the identification
of the party to be named as respondent)

The following notice is served on you as part of the final decision:

1. Rehearing.

Any person aggrieved by this order may petition for a rehearing within
20 days of the service of this decision, as provided in section 227.49 of
the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision.
(The date of mailing of this decision is shown below.) The petition for
rehearing should be filed with State of Wisconsin Dentistry Examining Board.

T

/

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

i

2. Judicial Review.

Any person aggrieved by this decision has a right to petition for
- judicidl review of this decision as provided in section 227.53 of the Wisconsin o
Statutes, a copy of which is attached. The petition should be filed in

circuit court and served upon Siare of Wisconsin Dentistry Examining Board.

within 30 days of service of this decision if there has been no petition
for rehearing, or within 30 days of service of the order finally disposing
of the petition for rehearing, or within 30 days after the final disposition
by operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or mailing
of the decision or order, or the day after the final disposition by operation
of the law of any petition for rehearing. (The date of mailing of this
decision is shown below.) A petition for judicial review should be served
upon, and name as the respondent, the following: g¢ate of Wisconsin Dentistry
Examining Board.

The date of mailing of this decision is November 2, 1989 .

WLD:dms
886-490
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227.49 Petitions {or rehearing in contested cases. (1} A
petztion for rehearing shail not be a prerequisite for appeal or
review. Any person aggneved by a final order may. withun 20
days after service of the order, file a written petition for
rehcanng which shall specify in detail the grounds for the
relief sought and supporting authontics. An agency may
order a rehearing on 1ts own motion within 20 days after
service of a final order. This subsection does not apply 10 5.
17.025 (3) () No agency 15 required to conduct-more than
one rehearing based on a petition for reheanng filed under
this subsection 1n any contested case.

(2) The filing of a petition for reheanng shall not suspend
or delay the effecyve date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the petiion 15 granted or unul the order is
superseded, modified, or set aside as provided by law.

(3) Reheanng will be granted only on the basis of:

. {a) Some matenal error of law.

(b) Some matenatl error of fact.

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due dihigence.

- {4) Copies of petitions for reheanng shall be served on all
parties of record. Parties may file replics to the peution.

(5) The agency may order a rehearing or enter an order
with reference to the peuton without a heanng, and shalt
dispose of the petion within 30 days after it s filed. if the
agency does nol enter an order disposing of the petition
within the 30-day penied, the petition shall be deemed to have
been denied as of the expiration of the 30-day penod.

{6) Upon grantung a reheanng, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon reheanng shall conform as nearly may be to
the proceedings \n an onginal heanng except as the agency

may otherwise direct. Ifin the agency’s judgment, after such
rehearing 1t appears that the onginal decision, order or
determunation 1s 1n any respect unlawful or unreasenable, the
agency may reverse, change, modify or suspend the same
accordingly. Any detision, order or determination made -
after such rcheanng reversing, changing, modifying or sus-
pending the ongnal determination shall have the same force
and effect as an ongnal decision, order or determination

227.52 Judiclal review; decisions reviewable. Adminis-
trative decisions which adversely affect the substantial inter- |
ests of any person, whether by action or naction, whether
affirmative or negative in form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decistons relating to alco-
hol beverage permuts 1ssued under ch 125, decisions of the
depariment of employe trust funds, the commssioner of
banking, the comnussioner of credit unions, the comrmus-
sioner of savings and loan, the board of state canvassers and
those decistons of the department of industry, labor and
human relations which are subject to review, prior to any
judicial review, by the fabor and industry review commission,
and except as otherwise provided by law.

22753 Parties and proceedings tor review. (1) Except as

otherwise specifically provided by law, any person aggneved

by a decision speaified 1n s. 227.52 shall be enutled to judicial
. review thereof as provided 1n this chapter.

{a) Proceedings for review shall be insututed by serving a
petion therefor personally or by ceruified mail upon the
agency or one of its officials, and filng the peution 1n the
ofice of the clerk of the circust court for the county where the
judicial review proceedings are to be held Unless a reheanng
1 requested under s. 227 49, petitigns for review under this

paragraph shall be served and filed within 30 days after the l
service of the decision of the agency upon all parties under s.
227 48 1f a reheanng 1s requested under s 227 49, any party
desinng judicial review shall serve and file a petinon for
review within 30 days after service of the order finally

disposing of the apphcation for rehcaring, or within 39 days
after the final disposition by operaton of law oftany sush
applicauion for reheanng. The 30-day penod for serving and
filing a petition under this paragraph commences on the day
after personal service or mathng of the decision by the agency
If the petitioner s a resudent, the proceedings shall be held in
the circurt court for the county where the petiioner resides,
except that if the petitioner 1s an agency, the proceedings shall
be 1n the cireuit court for the county where the respondent
resides and except as provided 1n ss 77.59 (6) (b), 182.70 (6)
and 182.71 (5} (g) The proceedings shall be in the circunt
court for Dane county if the petitioner is a nonresident. Ifall
parties stipulate and the court to which the parties desire to
transfer the proceedings agrees, the proceedings may be held
in the county designated by the parties. If 2 or more peutions
for review of the same decision are filed in different countes,
the circut judge for the county in which a petition for review
of the decision was first filed shall determuine the venue for
judicial review of the decision, and shall order transfer or
consolidation where appropriate.

(b) The petition shall state the nature of the petitioner’s
interest, the facts showing that petitioner 15 a person ag-
grieved by the decision, and the grounds speaified in 5. 227.57

upon which petitianer contends that the decision should be -
reversed or modified. The petition may be amended. by leave

of court. though the time for serving the same has expired. |

The petstion shall be entitled 1n the name of the person serving
it as petinoner and the name of the agency whose decision 15
sought to be reviewed as respondent, except that in petitions
for review of decisions of the following agencies, the latier
agency specified shall be the named respondent:

1. The tax appeals comnuss:on, the department of revenue.

2. The banking review board or the consumer credit review
board, the commissioner of banking.

3. The credit unton review board. the commussioner of
credit urnuons.

4, The savings and loan review board. the commussioner of
savings and loan, except if the peuuoner 1s the commissioner
of savings and loan, the prevailing parties before the savings
and loan review board shall be the named respondents.

(c) Copies of the petiuon shall be served. personally or by
certified mail, or, when service 1s timely admitted in wnting,
by first class mail, not Jater than 30 days after the institution
of the proceeding, upon all parties who appeared before the
agency n the proceeding in which the order sought to be
reviewed was made. /

(d) The agency (except in the case of the tax appeals
commussion and the banking review board. the consumer |
credit review board, the credit umon review board, and the
savings and loan review board) and all parties to the proceed-
ing before 1, shall have the right 1o participate in the
proceedings for review The court may permit other inter-
ested persons 1o intervene. Any person petitioning the court
to ntervene shali serve & copy of the petution on each party
who appeared before the agency and any addinenal parues to
the judicial review at least 5 days prior to the date set for
hearing on the petinon.

(2) Every person served with the petition for review as

.-
-

provided 1n this section and who desires 1o parucipate in the !

proceedings for review thereby mstituted shall serve upon the '
petiioner, within 20 days after service of the peuiion upon
such person, a notice of appearance clearly staung the
person’s position with reference lo each matenal allegation in
the petition and 1o the affirmance, vacation or modification
of the order or decision under review. Such notice, other than
by the named respondent, shall also be served on the named

respondent and the attorney general, and shall be filed, !

together with proof of required service thereof. with the clerk
of the reviewing court within 10 days after such service.
Service of all subsequent papers or nonices in such proceeding
need be made only upon the petitsoner and such other persons
as have served and [iled the notice as provided n this
subsecuton aor have been permitted 1o wntervene in saxd pro-
cecding, as partes thereto, by order of lhg_r_c.:v:e_wing_c?_u.Et.




